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Problems often arise when a tenant seeks to bring about a termination of his tenancy
by simply moving out of the demised premises. His act of vacating the property may
give rise to an implied surrender of the tenancy by mutual agreement without the need
for a formal deed under s.52(1) of the Law of Property Act 1925: 5.52(2)(c). However,
such surrender by operation of law requires conduct by the parties that is inconsistent
with the continuation of the lease, in circumstances where it would be inequitable for
them to rely on the fact that there has been no surrender by deed. In other words, the
conduct of the parties must point unequivocally to the termination of the tenancy:
Unicomp Inc v Eurodis Electron plc [2004] EWHC 979 (Ch).

A common example of such surrender is where the tenant abandons the premises and
the landlord accepts his implied offer of a surrender by changing the locks and re-
letting the premises to a third party: see, for example, R. v London Borough of
Croydon, ex parte Toth (1986) 18 H.L.R. 493. The abandonment must, however, be of
a permanent nature. A temporary abandonment is too equivocal unless the tenant is
absent for a long time with large rent arrears owing: Preston Borough Council v
Fairclough (1982) 8 H.L.R. 70. In many cases, the tenant’s abandonment will be
equivocal, especially if the tenant has not been absent for a long time and has left
some (or all) of his possession on the premises. In these circumstances, retaking
possession by the landlord may prove to be unjustified and constitute a trespass onto
the demised property.

Although there are special provisions which may entitle the landlord to recover
possession of premises left unoccupied (see, for example, s.54 of the Landlord and
Tenant Act 1954), the most appropriate course of action open to the landlord, in these
circumstances, is to commence proceedings for forfeiture of the lease. However, mere
abandonment by the tenant will not of itself entitle the landlord to re-enter unless it
amounts to a breach of covenant. Invariably, in such circumstances, the tenant will
have absconded without paying rent so that the landlord will have a good ground of
forfeiture based on non-payment of rent which will entitle him to physically re-enter
the premises without the necessity of a formal notice under s.146(1) of the Law of
Property Act 1925. Moreover, assuming the premises are empty, there will be no
statutory restrictions (see, s.6 of the Criminal Law Act 1977) on his right to exercise
actual re-entry, unless the premises comprise a dwelling (s.2 of the Protection from
Eviction Act 1977) or the tenancy is a long lease of a dwelling (s.168 of the
Commonhold and Leasehold Reform Act 2002).

Yield up premises



Instead of effecting a valid surrender of the tenancy, a tenant may be entitled to rely
upon a break-clause in the lease so as to determine the tenancy prematurely. Such
clauses invariably require the tenant to serve a written notice on the landlord of his
desire to determine the lease by a specified date and to comply with various pre-
conditions (for example, as to the payment of rent and carrying out of repairs). In
addition, the break clause will normally oblige the tenant to “yield up” the property
before the term is determined at the expiry of the tenant’s notice. Such, indeed, was
the nature of the break clause in John Laing Construction Ltd v Amber Pass Ltd [2004]
2 E.G.L.R. 128, where the central issue was whether the tenant had effectively
“yielded up” the premises within the meaning of the clause.

The claimant tenant was granted (in 1988) a lease of an office block in Hemel
Hempstead, Hertfordshire, by the defendant’s predecessor in title. The lease contained
a break clause (clause 5(6)) entitling the claimant to determine the lease at the end of
the 15" year of the term by serving a six months’ written notice on the landlord,
expiring at the end of that year, together with the payment of 12 months’ rent and
“upon yielding up of the entirety of the demised premises”.

The premises were suited to the claimant’s needs until mid-2001 when it decided to
relocate elsewhere. The claimant, therefore, began a gradual process of vacating the
property. In November 2001, the claimant wrote to the defendant informing it that the
premises had been almost completely vacated (except for some furniture) and asking
whether the defendant would be prepared to consider a surrender of the lease.
However, no consensual solution was reached between the parties, although concerns
were expressed by the defendant regarding the security aspects at the property,
particularly as the premises had been the subject of acts of vandalism. At the
defendant’s instigation, therefore, the claimant caused additional fencing and barriers
to be put in place at the property in early 2002.

In December 2002, the claimant served formal notice, pursuant to clause 5(6), on the
defendant notifying it of its desire to determine the lease at the end of the 15" year of
the term (i.e., 16 October 2003). In February 2003, a cheque was sent for a sum
equivalent to 12 months’ rent up to 16 October 2003, which later became the subject
of a dispute between the parties (but eventually resolved). In October 2003, the
claimant informed the gas, electricity and water suppliers that it had relinquished
control of the property and that responsibility for the building had passed to the
defendant. At the same time, the defendant wrote to the claimant stating that the
former’s break notice was invalid on the ground that it had not delivered up vacant
possession of the property relying on the following facts:

There had been no formal event of yielding up

The claimant had not handed back the keys of the premises

The claimant continued to instruct a security firm to secure the premises
The claimant left in place concrete barriers and fencing on the premises

According to the defendant, the act of “yielding up” meant “handing back™ and
implied some overt act on the part of the tenant. In other words, the landlord was not
required to ask the tenant for the return of the incidents of occupation (for example,
the keys), but the tenant had to seek out the landlord to initiate and complete such
things. The claimant, on the other hand, argued that “yielding up” meant leaving the
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premises so that the landlord could re-enter in circumstances where it was clear that
the tenant was no longer seeking to assert any right to them. Moreover, continuing to
hold the keys (and instructing security staff) did not necessarily imply the assertion of
any rights in respect of the property. The concrete barriers had been approved by the
defendant and were obviously required for the continued security of the block. In any
event, they were easily removable and created no obstacle to the defendant in re-
taking possession. In the claimant’s view, a tenant was not required go through a
“futile ritual” of returning the keys when it was obvious to the landlord that the tenant
contended that the tenancy had ended.

The deputy judge (Mr Robert Hildyard QC) concluded that the defendant’s argument
was “wholly artificial” given that the claimant’s continued provision for security of
the premises had been instigated (and, largely, encouraged) by the defendant itself. In
the deputy judge’s view, there was no prescribed form or procedure for yielding up
premises. That being the case, the task of the court was to look objectively at what
had occurred and determine whether a clear intention had been manifested by the
tenant to effect a termination of the tenancy and whether the landlord could (if it so
desired) occupy the premises unhindered. The retention of keys and the continued
presence of security staff could give rise to various interpretations depending on the
circumstances of the case. It was quite possible to come to the conclusion (as in the
instant case) that the tenant had acted in this way without any desire to retain the
premises for itself, but to keep the property safe for the benefit of the landlord and to
avoid any financial exposure. Indeed, it was evident, on the facts, that had the
defendant demanded the keys, they would have been returned by the claimant. It was
also apparent that neither the continued instruction of the security staff nor the
presence of the removable concrete barriers constituted any kind of obstacle to the
defendant in recovering possession, if it was so minded. Significantly also, the
claimant had served a valid notice exercising the break clause so it was apparent to
the defendant that the claimant had no desire to assert any right of occupation in
respect of the premises. In the words of the deputy judge, at [45]:

“. .. the Claimant has plainly and obviously manifested a desire to terminate
the lease; it has served a notice compliant with the conditions of validity and
the conditions of effectiveness; and it has done as much as necessary to do to
make manifest to the Defendant that it (the Claimant) asserted no right to the
Premises and had left it to the Landlord to occupy or deal with it as it wished
without hindrance.”

The deputy judge, however, qualified this conclusion by saying that it would have
been a “wise precaution at least symbolically” for the claimant to have tendered the
keys and required the defendant to elect whether or not to provide its own security for
the property, so as to put the matter beyond doubt.

Give vacant possession

In Secretary of State for Communities and Local Government v South Essex College
of Further Education [2016] 7 WLUK 780, the tenant had provided educational
services at the demised premises. The lease was expressed to expire on 21 September
2016 but it allowed the tenant to end the lease early, giving a break date of 20



September 2012. The tenant exercised the right to break on that date. The break clause
in the lease required it to give vacant possession of the whole of the premises on the
expiry of the break notice. The County Court (Central London), following John
Laing, concluded that there were two tests in determining what constituted vacant
possession. The first was whether, objectively viewed, the tenant had manifested a
clear intention to effect a termination. The second was whether the landlord could
have occupied the premises without difficulty or objection at the break date. His
Honour Judge Dight held that neither test was met in the instant case. As to the first,
the tenant had taken no positive steps to demonstrate to the outside world that it had
given up vacant possession of the premises, whether it intended to do so or not. There
was no correspondence saying that it was giving up possession, no hand-over meeting
and no delivery of keys or alarm codes. Further, items were left on the premises.
Those items included a photocopier, a box of files, partitions and desks together with
cabling, wiring, trunking and sockets. The tenant continued to own some of those
items. By storing items, the tenant was continuing to make use of the premises. As to
the second test, the landlord could not have occupied the premises without difficulty
or objection at the break date. At the very least, the photocopier, the partitions, the
desks and the other chattels would have had to be removed. Moreover, the landlord
did not have the keys to certain doors within the premises at the break date. In the
circumstances, the tenant had not given vacant possession at the break date and the
lease continued.

In Riverside Park Ltd v NHS Property Services Ltd [2016] EWHC 1313 (Ch),
partitioning which was installed by a commercial tenant in demised premises and left
behind after the purported termination of the lease. Since the partitioning deprived the
landlord of physical enjoyment of the property and constituted a physical impediment
to its use, vacant possession had not been given and the tenant remained liable to
comply with its obligations under the lease. Similarly, in NYK Logistics (UK) Ltd v
Ibrend Estates BV [2011] EWCA Civ 683, a break clause in a commercial lease
requiring vacant possession of premises at the purported termination date was not
correctly exercised where the tenant had remained on the premises carrying out
dilapidation repairs after the specified date. The requirement for vacant possession
was not satisfied by the fact that the tenant had no intention of excluding the landlord
from access to and occupation of the premises during that time.

Again, in Legal & General Assurance Society Ltd v Expeditors International (UK)
Ltd [2007] 1 P. & C.R. 5, two commercial leases were granted for a term expiring in
2011 and gave the tenant the right to determine them on December 30, 2004 by giving
not less than six months' prior written notice. The tenant covenanted to yield up the
premises with vacant possession at determination in good and substantial repair and
condition. It served break notices 18 months before the right to exercise the break
clauses expired. On the question whether the tenant had given vacant possession, its
retention of the keys, the presence of its employees on the sites and the use of the
units for storage meant that the landlord could not have occupied the units on
December 31, 2004. Accordingly, if that had been the decisive issue in the case, the
court would have been determined that the tenant had failed to give vacant possession
on the requisite date. In the course of his judgment, Lewison J. postulated two tests
for determining whether vacant possession had been given derived from the Court of
Appeal decision in Cumberland Consolidated Holdings Ltd v Ireland [1946] 1 K.B.
264. His Lordship stated, at 112:



"It seems to me that the difference between the two tests is as follows. The
first test looks at the activities of the person who is required to give vacant
possession. If he is actually using the property for purposes of his own
otherwise than de minimis, he will be held not to have given vacant
possession . . . The second test looks at the physical condition of the property
from the perspective of the person to whom vacant possession must be given.
If that physical condition is such that there is a substantial impediment to his
use of the property or a substantial part of it then vacant possession will not
have been given."

His Lordship also referred to the test set out in John Laing in the following terms, at
112:

"Mr Hildyard held that where the question is whether the tenant had yielded
up premises the task of the court is to determine objectively whether the tenant
has manifested a clear intention to effect a termination of the lease and
whether the landlord could, if it wanted to, occupy premises without difficulty
or objection. I do not need to decide whether this approach is correct although
none of the cases cited to me on the question of vacant possession appear to
have been cited to Mr Hildyard. Be that as it may, this case is distinguishable
on the facts. In the present case, given the retention of all the keys by the
tenant, the presence on the site of at least one of the tenant’s employees, the
continuing use of the warehouse for storage of materials which remained
useful to the tenant and the arrival of vehicles to collect them, the landlord
could not have occupied the warehouses without difficulty on December 31,
2004 and Unit 15 was locked for many days thereafter."

Conclusion

The deputy judge’s decision in John Laing is consistent with a number of earlier cases
in which it was held that the retention of keys is not, of itself, an assertion or
acceptance of a right to occupy premises. In Gray v Bompas (1862) 11 C.B. (NS) 520;
142 E.R. 899, for example, a yearly tenancy had been terminated by the tenant serving
a valid notice to quit. He removed his goods and left the premises but, inadvertently,
retained the keys to the property for an extra two days after the expiration of the term.
The court held that this did not amount to any evidence of further use and occupation
so as to render the tenant liable for a further quarter’s rent. The retention of the key, in
these circumstances, had been purely accidental without any intention of waiving the
notice to quit. Similarly, in Revlok Properties Ltd v Dixon (1973) 25 P. & C. R. 1, the
landlord changed the locks to the demised premises after the tenant had absconded
without paying rent. Its purpose in doing so was to protect the property, but not to
shut the tenant out. The Court of Appeal held that the landlord’s action did not
constitute either re-entry (under the forfeiture clause in the lease) or an acceptance of
a surrender offered by the tenant by virtue of the abandonment of the premises. In the
words of Sachs L.J., at [5]:

“ . .1t is open to a landlord whose tenant has absconded both to protect the
security of his premises and the state of their repair and yet maintain his rights
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for rent against that tenant until a fresh one is found and he then thinks fit to
enforce the forfeiture.”

Here again, it was stressed that whether, in an individual case, the landlord (or tenant)
had done more than merely protect his interests was a question of fact in each case.

The law is stated as at 6 December 2024.



