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Background
ÅGreat Repeal Act for immediate incorporation of EU 

Acquis into UK law at moment of Brexit with pruning out

of 'unnecessary' laws over course of time and 

amendment of retained instruments

ÅMuch EU plant health legislation in wide sense related to 

the Single Market which it seems the UK is likely to 

leave, or lack full access to, while no longer being 

subject to rulings of the Court of Justice of the European 

Union (óECJô)

Issues to consider about Brexit processes

Å Impact of Brexit on plant health controls

ÅConsider not just core plant health but invasive species; 

pesticidesïplant health in farm-to-fork food strategy 
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Å Single market and World Trade Organisation

Å Constitutional considerations

Å EU Regulations and Great Repeal Bill/Directives and Great Repeal Bill

Å How selected EU legislation on plant health has been incorporated into UK 

law

Å Questions on plant health legislation after Brexit

Å Specific aspects of Plant Health Directive's implementation in UK

Å Pest risks increased or diminished if UK's borders retract to original state?

Å Invasive species and protection of habitats

Å New EU Regulation on protective measures against plant pests

Å Clues on environmental protection legislation in general post Brexit

Å Plant protection products; farm-to-fork strategy

Å Conclusions 
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Outline of presentation



Single market and WTO
óéThe European Union is essentially a common market, and 

open to varying degrees of acceptance by the member states of 

the Union is an ongoing experiment in social democracy. This 

means that the common market is subject to regulation, and, that 

there is an ongoing commitment to various social, economic and 

welfare rights. éô(The Politics of the Common Law. Perspective, rights, 

processes and institutions, 2nd edn. Gearey A, Morrison W, Jago R.  2013. 

Routledge-Cavendish)
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ÅUK was fully supportive of the Single Market as 

advantageous for trade and played key role in shaping the 

Plant Health Directive and EU food law

ÅPlant Health Directive follows the normative framework of the 

1997 version of the International Plant Protection Convention, 

itself consistent with WTO's SPS Agreement



Constitutional considerations

ÅGreat Repeal Bill to repeal European Communities Act 1972 

and incorporate all EU law into UK law at the moment of 

Brexit. 'Unnecessary' legislation to be gradually removed

ïAn enormous and complex task including political, economic and 

constitutional hurdles to legislative reform

ïControversy about potential use of 'Henry VIII' clauses (again!)Č

ïWhat will be role of devolved administrations in plant health?

ÅArticle 50 Bill: only verbal assurances that Parliament will 

have vote on Brexit deal

ÅóWill UK no longer be subject to CJEU/ECJô?

ïCommission insists on ECJ jurisdiction during any transitional period

ïStill probably confusion between ECJ and ECHR apparent during 

referendum campaign ïanathema to Human Rights Act 1998
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EU Regulations and Great Repeal Act

ÅRegulations as part of EU law have direct effect

ÅUsually transposed as UK Statutory Instruments, especially if 

there are national enforcement provisions

Å ''Henry VIII" provision of s.2(2) of the European Communities 

Act 1972 provides statutory authority (Europhobe outrage)

ÅWith repeal of ECA, Great Repeal Act will bring all 'EU Laws' 

into UK law where they depended for authority provided by 

ECA  s.2(2).

ÅHowever, a prominent óleave lawyerôhas argued that ECA 2(2) 

should not be repealed but ñextendedò to give 

ministers more power to amend UK law by returning to Henry 

VIII powers
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Directives and Great Repeal Act

ÅDirectives are not laws and must be implemented through 

national instruments (but not necessarily legislation)

Å Implemented as SIs under authority of a 'real' UK Act if 

possible, albeit often as amended by ECA 1972

ÅSIs detailing fees for e.g. plant health services, are issued 

under the authority of the Finance Act

ÅWill Directives be included in Great Repeal Bill?

ÅThe key issue for all legislation originating in the EU is how 

quickly decisions will be made to amend, repeal or replace

instruments with 'home grown' legislation and whether there 

will be any preparatory work after Article 50 is triggered
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How selected EU legislation related to plant health

has been incorporated into UK law*
EC/EU
Instrument

Short 
title/scope

UK Instrument SI No. Statutory
Authority

Comments

Directive 
77/93/EEC

'Plant Health
Directive'

The Plant 
Health (Great 
Britain) Order
1993

1993 No. 1320 Plant Health 
Act 1967as 
amended by 
ECA 1972

Repealed by Dir 
2000/29/EC

Directive 
2000/29/EC

'Plant Health 
Directive'

The Plant 
Health 
(England) 
Order 2015

2015No. 610 Plant Health 
Act 1967 and 
ECA 1972

Amends 2005 
Order and 
finallyrepeals 
1993 Order

Directive 
2000/29/EC

Ψtƭŀƴǘ IŜŀƭǘƘ 
5ƛǊŜŎǘƛǾŜΩ

Plant Health 
(Plant Passport 
Fees) (England) 
Regulations 
2007

2007 No. 720 FinanceAct

Regulation (EU)
1143/2014 

Alien invasive 
species

- - - Direct effect

* Excludes forestry orders



General questions on plant health legislation after Brexit

What ôfalling off cliff into WTOô actually means in case of hard 

Brexit is beyond the scope of todayôs presentation, but

Å If UK joins WTO, adoption of 1997 version of IPPC necessary ï

how could this be achieved?

ïAmended Plant Health Act 1967, itself pre-WTO?

ïPlant Health law adopted by Great Repeal Act, amended or 

not?

ïNew home grown plant health laws?

Å How will Brexit affect devolution?

ïCurrently separate Acts for GB and NI (N.B. Possible/likely

reestablished border with Irish Republic)

ïSIs currently devolved to regions
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