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Abstract

Historically, whistleblowing research has predominantly focused on psychological and
organisational conditions of raising concerns about alleged wrongdoing. Today, however,
policy makers increasingly stad look at institutional frameworks for protecting
whistleblowers and respondingtheir concerns. This article focuses on the lditer
exploring the roles that trade unions might adogirderto improve responsivenegsthe

whistleblowing process.

Research has consistently demonstrated that the two main reasons that deter people from
reporting perceived wrongdoing are fediretaliation and a belief that the wrongdoiag
unlikely to be rectifiedIn this articlewe argue that trade unions haaeimportant parto

playin dealing with both these inhibiting factors but this requires tteeloe appropriately


http://dx.doi.org/10.1007/s10551-016-3015-z

engagedn the whistleblowing process and willing take a more proactive approach to
negotiationsWe use Vandekerckhove 3-tiered whistleblowing model and Kaisenodel

of union voice leveto structure our speculative analysis of the various wayghich trade
unionscaninteract with whistleblowers and organisations they raise concerns about alleged
wrongdoing inaswell asagentsat a regulatory level. Our articulation of specific roles trade
unionscanplayin the whistleblowing process uses examples fronuUtkeasto how these

trade union roles are currently linkemland embeddeh employment law and

whistleblowing regulation.
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1. Introduction

Historically, workers have joined trade unidnsorderto obtain some collective power. More
recently, they have haatiditional reasons for doing so, for exampteaccess individual
representatioat disciplinary and grievance etc hearings &mdtilise legal, financial and
insurance services. The purpose of this articte explore the possibility of trade unions
adopting a more expansive ratea society which has becons|east on paper (Lewis

2008), more favourably disposed towards whistleblowiMig.define whistleblowings ‘the
disclosureby organisation members (former or current) of illegal, immoral or illegitimate
practices under the control of their employgéospersons or organisations that niseableto
effect action (Near & Miceli 1985: 4). Theres wide consensus within the whistleblowing
literature around this definition which covers both internal and external whistleblowing
(Brownetal 2014).In the voice literature however, whistleblowirsgalmost always
understoodasexternal voice (Detert & Burris 2007, Pohler & Luchak 2014). Within the
whistleblowing literature discussions around a more restrictive definition (e.g. Jubb 1999)
have been counterdxy arguing that nearly all external whistleblowiisgorecededy

internally raising concern about wrongdoing outside of the normal hierarchical line, and thus
internal and external whistleblowing balpto the same process (Micelial 2008,
Vandekerckhove 2006). Research has consistently demonstrated that the two main reasons
that deter people from reporting perceived wrongdoing areofaataliation and a belief that
the wrongdoings unlikely to be rectified (Brown 2008, Miceétal 2008). The voice

literature provides similar explanations, namely that employees are unwallgpgak-up

when they believé is too riskyto dosoor perceive doingowouldbefutile (Detert &

Edmondson 2011, Morrison 2011).



Historically whistleblowing research has predominantly focused on psychological and
organisational conditions of raising concerns about alleged wrongdoing (Mesmer-Magnus &
Viswesvaran 2005, Miceétal 2008, Vandekerckhowetal 2014). Today however, with
many countries having whistleblower protection legislation, policy makers increasingly start
to look atinstitutional frameworks for protecting whistleblowers and responiditigeir
concerns. This article contributesthe latter focuslt explores what rolean existing
element of the institutional framework - i.e. trade unions - could assuarderto improve
responsiveneds the whistleblowing processThis procesganbe analysed from a wide
range of perspectives, for example, vdiggschman 1970); organisational citizenship
(Organ 1988); principled organisational dissent (Mieehl, 2008) and the risk society (Beck
1992). Howevenye think that the practical impact of power resources and institutional
arrangements are particularly relevant here. Power resources affect d peesosion-
making possibilities and the impact of the choices they rattke workplace. Turningp
institutional arrangements, Skivenes and Trygstad (2014) suggest that labour market models
with different approache® worker representation and human resource management create
different frameworks for whistleblowing. They argue that institutional arrangements, for
example collective bargaining and consultation with trade union representesingsovide

counterbalancing mechanisms that reduce the effect of individual power resources.

In this articlewe argue that trade unions haaeimportant parto playin dealing with
both these inhibiting factors but this requires thterangagen particular waysn the
whistleblowing process and willing take a more proactive approd@dmegotiations. More
preciselywe use the 3-tiered whistleblowing model (Vandekerckhove 2010) - internal,
external, public and a union voice level model (Kaine 2014)dividual, workplace,
industry, national, supra-nationalo-structure our speculative analysis of the various ways

which trade unions can interact with whistleblowers and organisations they raise concerns



about alleged wrongdoing in. Because the structures of trade unions allowothave a
presencet all three tiers, the 3-tiered model allowstaslistinguish and articulate specific
roles trade unions can playthe whistleblowing proces®Ve provide examples from tHdgK
asto how these trade union rolee@urrently linkedto and embeddeith employment law

and whistleblowing regulation.

The articleis structuredasfollows. The next section argues the relevavioeur attempt
to explore a more expansive role for trade unions with regandistleblowing.We follow
this with a review of the sparse literature on trade union activity with regard
whistleblowing. Section four presents the union vaicehistleblowing model based on a
voice level model (Kaine 2014) and a whistleblowing regulation model (Vandekerckhove
2010).We then provide three sectiomswhichwe articulate the possible roles of trade
unionsin the whistleblowing procesa different levelsWe argue that unions could be
involvedin a rangeof matters, for example: ensuring that emplsyeve appropriate
whistleblowing policies and agreed procedures, the provision of advice and represéntation
members who are actual or potential whistleblowers or are the subject of allegations,
checking that identified wrongdoing dealt with, protection against victimization, and the

monitoring and review of arrangements.

2. Is there a gapo be filled?

Before discussing these possibilitingletail, we will endeavouto explain whywe think
workers, employers and society generally would gain from trade unions assuming a more

active role.



Staff are oftenn a good positiomo identify workplace wrongdoing andsvital sources
of information, should be encouragedspeak up. CurretdK statutory provisions contained
in Part IVA Employment Rights Act 1996 (ERA 1996) and employer procedures give
primacyto the internal reporting of alleged wrongdoing but there has ltderdiscussion
about trade unionasrecipients of concern§Ve examine below the practical and legal
implications of designating lay officialspotential internal recipients bittis importantto
note here thawe think it undesirabléo have only one whistleblowing representative.
Althoughit might be usefulo have a specialist lead officiata workplace (as with health
and safty representatives), members should be given choices aboubwapproach. Indeed,
union officials handle all kinds of concerns about alleged wrongdispgrt of their normal
day+to-day activitiesln this sense, whistleblowirig only exceptionain that members can
raise wider issueis circumstances where they may have a statutory tagigport externally.
In addition,we explain whyit is important for uniongo acquire the status of designated
external recipients undanagreed procedure rather than liséesgprescribed persons under
Part IVA ERA 1996. Thisn turn raises the broader issue of what contractual and legislative
changes are needemlenable unions botlo protect their membemsswell asensure that
wrongdoingis rectified.What were are envisaging hasdhat workers will acquire rights
through terms incorporated into individual contracts of employment from collectively agreed

whistleblowing arrangements.

UK trade unions have extensive experience of protecting their officials and members
from victimisation, whether this takes the foaihgeneral bullying or harassment or targeted
reprisals for engaginigp safety awareness activities or other union activities. \ighat
different todayis that Part IVA ERA 1996 allows workets raise concerns about alleged
wrongdoing about a wide range of matters that may or may not impact on the workplace. Put

simply, instead of beinip the firing lineof employers for carrying odhormal workplace



activities, members may choo®eput their head above the parajpebrderto raise wider

issues, for example, about the improper behaviour of contractors or suppliers, environmental
damage, or miscarriages of justice. Given the factors knowrhibit potential

whistleblowing,we argue that not only do members require clear advice aboutd®peak

up and the consequences of dasiadput they also neetd be assured that unions will exert
pressurdo ensure that allegations are investigated and corrective action taken where
appropriate. Again, this familiar territoryin relationto cases of bullying and harassment

and other health and safety issues but may be more ditiicatthievean relationto financial
wrongdoingby the employer or alleged improper behaviour on the part of other persons or

organisations which occurs away from the workplace.

Safe and effective reporting of alleged wrongdasgot just importanat the workplace
because malpractice can and does orcall walks of life. CurrentUK employment
legislation only protects workers (Part IVA Employment Rights Act 1996). However,
freedom of expressials generally recognisealsbeing cruciato the health of democratic
societies anditizens generally have the rigiatreceive and impart information under Article
10 of theEuropean Convention on Human Rightg.a time when people are being
encouragedo report concerns, for example about healthcare provision, bribery and
corruption,we believe that the trade union movement has a golden opportanity
demonstrate their worth by acting more strategidallhis respect (Hyman 2007) when

people wanto report alleged workplace wrongdoing.

3. What does the literature suggest about the role umi@msavein the whistleblowing

process?



While much attention has focused on makingpfe for peopléo raise a concern, Near and
Miceli (1995) point out thait is justasimportantto make whistleblowing more effective.

This they defines'the extento which the questionable or wrongful practice (or omissisn)
terminatedat least partly becausd whistleblowing and within a reasonable time frarpe
681). Vandekerckhovetal (2014: 306) define successful whistleblowasgaising a

concern that resulis ‘managerial responsivendssthe primary concerns about alleged
wrongdoing airedy the whistleblower about wrongdoing; and managerial ability or
willingnessto refrain from, or protect the whistleblower against, retaliation or reprisals for
having aired those concerfnfn terms of current whistleblowing research, trade unions have
been neglectedsorganisations thatannot only receive concerns about alleged wrongdoing

but may also be abte effect actiorto stop wrongdoing.

Existing researcin the UK shows unions are frequently udagwhistleblowersasa
recipient but noasa first port of call and with mixed results. Leveisal (2015) conducted
surveys of NHS Trusts staff and Primary Care staEngland for the Freedoto SpeakJp
Review. FoiNHS whistleblowers who participated the survey, trade union was the second
most used source of advice before blowing the whistle internally, after seeking advice from a
work colleague. For Primary Care staffvas the fourth most important source of advice,
after work colleague, professional body, and friend/relative. Véldead who they
approached when raising their concern externally, the participating NHS Trust
whistleblowers ranked a trade uniasthe second most common recipient, after professional
bodies. For participating primary care whistleblowers, trade unions ranked third, after
professional bodies and regulatdrstheir study of 1,000 cases from the Public Conegrn
Work (PCAW) advice line data, Vandekerckhove and James (2013) discovered that those
who raised their concern about alleged wrongdoing with a trade union had atdothers

beforehand. A possible explanatisrthat workers turrio a union because of the negative



reactions they receive from peojtetheir organisation when raising a concern internally

(Near and Miceli 1996)As regards matters that are not core union issues (for example,
environmental or consumer issues), Vandekerckhove and James (2013) suggest that workers
may raise their concerns about alleged wrongdoing with a union because they laok trust
successful internal whistleblowingn relationto how successful whistleblowirtg a union

was, their findings showed thiatwas safer for whistleblowets raise a concern with a union
thanit is to other recipients. However, the findings also suggest that raising a concern with a
unionis less effectiven stopping the wrongdoing than using other external or internal
recipients. Vandekerckhove and Rumyantseva (2014) report that whistleblower interviewees
expressed disappointment about raising their concern with their tknanterviewee with
experienceasa union representative stated that union officials predominantly see
whistleblower cases ongsemployment disputes analssuch, taking these up may require

too many resources for a very uncertain outcome. Hence, although the literature on
whistleblowing and unionis scarcejt suggests that the task for uniossot simplyto show

that theycanprotect their members btda demonstratéo wider society that they are effective

in ensuring that allegations of wrongdoing are tak@iously and that malpractices are
appropriately dealt with. Skivenes and Trygstad (2010) have used both the high unionisation
ratein Norwayaswell asthe fact that trade union involvemesfirmly institutionalisedto

explain the high level of successful whistleblowimgthat country.

Brinsfield (2014) reviews literature on the effects of employee voice mechanisms.
Although these do not include whistleblowing procedures, employee voice mechanisms
correlate positively with employég expectation of problem resolution, and negatively with
employee turnover. Addison and Belfield (2003) argue that rather than collectiveivisice,
individual voice that lowers the risk of workers quitting. Nevertheless, unions might not have

to move away from their traditional struggle for collective voice. Kaine (2014: 176) asserts



that there are examples emerging wiidamonstrat@nincreasing willingnesby unionsto
experiment with innovative regulatory reginieéd/e assert here that whistleblowing policies
and procedures might be one sticimovative regimé Lewis (2006) found that
whistleblowing procedures are likely be more influentiaif unions played a pairt
developing them and have their support. Howeives, reviewof official guidelines for
whistleblowing policies, Vandekerckhove and Lewis (2012) found that only the British
Standards Institute (BSI 2008) advises organisatmoensult with unions on the matter.
Again, the limited literature on the robd unionsin the whistleblowing process resonates
with the gapn the literature that voice scholars point out. For example, Budd (2014: 484)
notes thatthe weakening of the hard law of the stzdepotentially be offseby bolstering

the regulatory role of.[] workers themselves.

This implies unions cdd also play a rolén campaigningt a national or international
level, e.g. for whistleblower protection or for creating a positive public perception of
whistleblowers. Althougln the UK, the TUGs listedasa draft committee member for both
BSI (2008) and the Whistleblowing Code of Practice (PCaW 2013a),ismweexplicit
union campaigningn favour of whistleblowers. Vandekerckhove (2006) found itnainly
two countries were unioret the forefront of campaigning for better whistleblower
protection: Canada and the Netherlands. Resdgr&kivenes and Trygstad (2010, 2015)
suggests Norway would be a third such courtrycontrast, Katz and Lenglet (2010) write
that French unions see whistleblowing poli@assnicon of Anglo-Saxon models of
transparency, which they fear hinder their union misammepresentatives of the employees.
Since whistleblowings acknowledgedby political and financial institutions throughout the
world asbeingan effective toolin the fight against corruption (Carr & Lewis 2010), unions

might work internationally omnissue that has recognised global significance and such
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activity couldbeco-ordinated through the ITUC, ETUC or International Labour

Organisation.

4. Trade union voicén the 3-tiered whistleblowing model

Kaine (2014) offers a critical discussion of Freeman and M&i(f084) assertion that

unions have two main functions or faceaonopoly of labour and collective voieand

posits a model of different levels and methods of union voice. Kaine (2014: 175) asserts that
unions do provide voicatindividual level but this majrequire uniongo call on the

collective power of their membershigt,a workplace (or occasionally) higher levélhis

leads Kaindo view unionsasa systenof multi-level governaoe, meaning thatthe levels

are not mutually exclusive and that, being multi-scalar, union ve&eichly textured
phenomenoh(Kaine 2014: 175). The levels Kaine analytically distinguishes are: individual,
workplace, industry, national, and supra-national. This framework allows kKameake

sense of cases where unions have engmgedovative methodt regulate conditions of
employment beyond the bounds of conventional collective bargaininiging so, Kaine

(2014) suggests possible future forms of union representation that could tackle the challenges
to traditional notionsln this articlewe speculate about the enhanced role unions could play

in bringing about more successful whistleblowing.

Vandekerckhove (2010) posits a 3-tiered model of whistleblowing regulation. This model
is based on a study of legislative developmentie 1990sn Australia and the UK, and has
foundits way into the Council of Europe Recommendation on Whistleblower Protection
(CoE 2014). Hence, Vandekerckhdsenodel does not depict actions from the point of view
of unions. The 3-tiered model maintains a balance between, on the one hand, the public

disclosure of information about organisational wrongdoing (i.e. the pablghtto know)
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and, on the other hand, the organisdtadnteresin keeping such information out of the
public realm At the first tier, whichs internal, workers raise their concerns about alleged
wrongdoing with supervisors, top management, board mendresther designated persons
(e.g. ethics officer, compliance manager, internal aullitjhe second tier, the whistleblower
raises his/her concern externaitya regulator or any agent acting on behalf of the wider
society. However, the public would not know the whistle had been Hlotinat external
recipient. Still, this second tier recipiaatexpectedo investigate and take actiamrelation

to the organization where the wrongdoing allegedly occurred. The third tier involves
recipients thatanensure that the information and any allegation the whistleblower makes
become knowno the wider public via the media. This model, when implemeinted
whistleblower protection legislationfor which the Council of Europe Recommendation
(2014) offers principles would grant a whistleblower protection when they report a concern
internally (tier 1),to a regulator when the organization fasactor retaliates (tier 2), ano

the public (tier 3)f the regulator failso actor the matters urgent. Hence, the philosophy of
the 3-tiered modak not that organisations become directly accountabilkee wider society

for their practices, but that they are held accountable for dealing adequately with concerns
about alleged wrongdoing raised with them and the persons raising them, i.e. successful

whistleblowing.

As the aimof this articleis to explore a more pro-active role from trade unions
successful whistleblowing, figure 1 takes the models of Kaine (2014) and Vandekerckhove

(2010) and displays their impact on union vaicghistleblowing.

---------------- figure 1 here -
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In the remainder of this articlee discuss possible actioby trade unions and union
representatives using the model presemtdjure 1.As Kaine (2014) points out, union
voiceis multi-scalar. Vandekerckhol® (2010) model however has levels with clear
boundaries. Hence some union voice methods idenbfydtaine (2014t the workplace
and industry level cross whistleblowing levelghe Vandekerckhove (2010) mod&k our
discussion willmake clearwe believe that the importanod unionsin accomplishing
successful whistleblowinig precisely that trade unions have the potettiplay a role
across different whistleblowing levels. Institutionally speaking,ithimique and offers
potential for consistent and continuous support for whistlebloteesafeguard their rights

and see that their concerns about alleged wrongdoing are addressed.

5. Tier 1- Individual and Workplace

One function of trade unionsto provide representation fonembers. They are experienced
in acting on behalf of both accuser and accuddge workplace, for example a harassed
person and a harasser, and thia role they may well have playin whistleblowing cases.
This should not pose particular difficulties except wraréendividual insists on remedial
action being takem respons¢o a findingof wrongdoing which the union thinks may
damageats wider membership. For exampigijt is established thatn employeris polluting
the local environment, a membwvhois confident about obtaining alternative employment
may push for a plartb be shut. Unsurprisingly, a union might wishnegotiate a less
draconian solution which provides the maximum possible job security. Negotiating solutions
to workplace problemss the bread and butter of trade unions and the principle of majority
ruleis difficult to challenge (see for example the approach of the Court of Appeal

Iwanuszezak v GMB [1988] IRLR 21%However, a complicating factor heeethatif a
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worker suspects or knows about wrongdoing ianbt satisfied withaninternal deal he or
she may be willingo makeanexternal disclosurdf thereis a serious risk that such

reporting could resuin anoutside agency insisting on a complete closure of the business,
might a union be tempted collude withanemployerto inhibit external whistleblowing?
Neverthelesst seems highly unlikely that a union rulebook would ever allow a uwion

discipline a member for exercising or threatertimgxercise a statutory right.

If employersor unions mislead or attemfu put pressure on a workir relationto a
genuine concern, that perserrustin the whistleblowing arrangemerisslikely to be
undermined. Indee@smentioned earlier, fear of retaliati®one of the main reasons
potential whistleblowers choose rtotreport concerns about alleged wrongdoitrgorderto
deal with this, unions should ensure that employers treat the victimization of a whistleblower
asa serious disciplinary offence and that any detriment suffenesnovedassoonas
possible. Nevertheless,would be naivéo ignore the fact thatn the harsh realitpf
industrial life, individuals are sometimes sacrifiéedhe interests of the majority. From a
legal perspectivat should be noted that Part IVA Section 47B(1A) ERA 1996 makes
workersaswell asemployers liable for detriments imposed on the ground that a protected
disclosure has been made. Although threats or attdmptake a disclosure are not expressly
coveredjt can be argued that employers who victimise a worker for making such a threat or
attempt are likelyo breach the implied terwf trust and confidence which existsall
contracts of employmenfn employee who resigned responsé¢o such a breach (and had
two years service) might claim unfair constructive dismissal and, although Part IVA would
not apply,anemployer would have the unenviable task of hawngffer a potentially fair
reason for dismissal and satisfyiagemployment tribunal that was reasonabl® sackin

the circumstances.
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The BSI Codef Practice on Whistleblowing Arrangements (BSI 2008) emphasises the
valueto organisations of providing effective policies and procedures. The business case could
not be put more simplyt employers are abke identify problems early and deal with them
appropriately they are better aldderun their organisations efficiently. Converseafywvorkers
are fearful about raising a concern they may chom&eep quiet about something that might
threaten the organisatitsviability, perhaps because a serious risk materialises or thedssue
raised externally and damages the empleysrputationTo the extent that workergobs
and conditions of employment depend on the success of their employers,andiomsir
membersanalso benefit from a culturgf reporting wrongdoing. However, despite this
element of common interest, there are plenty of areas where management and unions might
take a different approach which leaves considerable scope for collective bargaiaimpst
goes without saying that trade unions would prederegotiate with employers rather than
simply be consulted because the latter process allows empltyssgect representations.
Neverthelesst is consultation thais encouragedh Principle 16 of The Council of Europe

Recommendation on Protection of Whistleblowers (CoE 2014).

Introducing and maintaining a culture of open or confidential reporting requires
leadership from the top of the organisation. Ttveshink it is appropride that, after
consultation with trade unions, senior management should take sole responsibility for the
whistleblowing policy. Nevertheless, trade unions will wargénsure that the messages
conveyedn the policy are consistent with the arrangemémt#ts implementation. Since
unions are experienced negotiating a variety of workplace procedures, for example,
disciplinary, grievance, equal opportunities, health and safetgems logical that they
should extend their remit into the field of whistleblowing. A particular benefit of dsong
would beto ensure that inter-relationships and potential problehoverlap could be

addressedaswell aswhether a whistleblowing procedure could be used after a different
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procedure has been exhausted. lngdationships arise from the fact that disciplinary
procedures may need be invokedo deal with people who knowingly supply false
information or victimise a whistlebloweAs regards overlapt may wellbe that workers
believe that their concern could be processed through either a specific (for examepjeal
opportunities, health and safety) procedure or a generic one (for example, grievance or
whistleblowing) for dealing with alleged wrongdoing. Thus employers and trade unions
might see valuen providing designated persons wtenoffer advice about the
appropriateness of using a particular procedtnmeeedgo be acknowledged that there are
occasions when grievances are not just personal disputes but may have broader implications
for others. For examplanisolated incident of bullying may be regardesh private matter
butif it is the context of a culture of workplace harassment itheembe argued that there

a public interest dimension (Lewis 2018)is sometimes argued that workers should not be
offered“two bites of the procedural chetryHowever, many organisations would prefer
people with unresolved concerns about alleged wrongdoiag them througlan alternative
internal procedure rather than externaltyadditionto the question of how a whistleblowing
procedure fitsn with other workplace arrangements, there are a range of other detailed
mattersof both a principled and practical nature that provide opportunities for negotiation.

is to these thatve now turn.

A fundamental matter that employers and unions will needldresss the question of
the rights and dutiesf those coverelly the whistleblowing arrangements. A contractual
right to reportis likely to send out the positive message that disclosures of wrongdoing are
encouraged but unions should resist a reciprocal duty. Statutory obligatidisslose
already exist under health and safety (Regulation 14 of the Management of Health and Safety
Regulations 1999), money laundering and anti-terrorism legislation (Proceeds of Crime Act

2002) and imposing a contractual dutyelationto other forms of wrongdoing unlikely to
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be helpful. For example, workers miaganxious about not fulfilling their duty and raise
concerns about alleged wrongdoing without having any reasonable grounds for ddimg so.
addition, industrial relations problems might aiifsg emerges after a disclosure has been
made that other workers with accésshe same information did not report (Tsahuridu &
Vandekerckhove 2008, Vandekerckhove & Tsahuridu 20IJ}.a good use of time and
resource$o investigate how many people weanebreachof the dutyto report and what

might be the effect of imposing sanctions on large nuntfes®rkers? We believe that

trade unions shoultdke a firm position on this and accept that, assuming that the
whistleblowing procedure provides proper safeguards for those who docgseak upan

expectation of reportings legitimate but not a contractual obligation.

Relatedo thisis the critical issue of the rights and duties of trade unions thems@#ees.
discuss below the opportunity advise and represent members but a basic question
whether unions should seek designatisnecipients of concerns. One argument against lay
officials being identifiedaspotential internal recipienis that this would give them a
management role. Some have asserted that they would not want this role or be capable of
performingit becausé would require thento make a preliminary assessment about
allegations, take responsibility for any investigations and any appropriate remedial action.
Onthe other side of the coiit,canbe argued that union members normally take their
concerns about alleged wrongdoing about workplace matténgir local representatives and
that whistleblowing arrangements should allow workengport wrongdoing internally via
mechanisms they are comfortable with. Since research consistently demonstrates that people
initially raise concerns about alleged wrongdoing with their line manager (Beba2014),
we are not suggesting that trade unions should become the first port of call. However, unions
may feelit appropriate¢o negotiate a procedure which allows concerns about alleged

wrongdoingto beraised with lay officialsf a members not happy with the responsé
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managementt would be opemo negotiationasto whether concerns about alleged
wrongdoingcanbe raised with local union representatives after they have been raised with
line management or only after higher management has been involved. A major advantage
would be that the union officials would be alerted potential problem and could endeavour
to deal withit evenif the member subsequently decidedtogiursue the matter. Indeatis
perfectly possible that an individual will become fearful about being identifad
whistleblower but lay officials believe the concern netedse raised because itg potential
effect on others. For thie work, the procedure would hat@allow not only for concerns
about alleged wrongdoirg be raised with local officials but for union representatives

take these up with management. Thasyith concerns about health and safety matters, the
local official might makeaninitial assessment of any allegations made #rappropriate,

would refer thento managemertb investigate etcln these circumstances both union
members and officials would be protectdd.additionto the statutory protection providéxy
Section 43C(2) ERA 1996 (disclosureaccordance with the employsiprocedure) and
perhapsisemployees under Sections 44 and 100 ERA 19%@alth and safety cases, both
union member and official might argue that the collectively agreed procedure afforded the
the contractual righto raise a concern. The union official might also assert that Sections 146
& 152 TULRCA 1992 (covering activities undertaken within working hours), which offers

redress for detriments sufferédn grounds relateth” trade union activities, apply.

6. Tier 2- Workplace and Industry

In the UK, external whistleblowintp unions would not be protected under Section 43F Part
IVA ERA 1996 because they are not lisesprescribed persons (other than some

professional bodies). Thus, unless the detailed requirements of Sections 43G or H ERA 1996
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(‘disclosuran other casésand‘disclosure of exceptionally serious faillrespectively) are
satisfied, therés currently no specific protection under Part IVA ERA 1996 for workers who
disclose informationo trade unions. However, this situatigradically alteredf a

procedure allows reports of wrongdoitmbe made externally a union because workers

would be protected agaby a contractual right and Section 43 (2) ERA 1996.

We do not thinkit appropriate or necessary for trade unitinseekto be listedas
prescribed persons under Section 43F ERA 199@se who are currently prescribedhe
Regulations are often industry regulators with the pdwervestigate and take remedial
action where necessame believe that the role of unions should notdevestigate
concerns about alleged wrongdoing tmuénsure that others deal with them propettyour
opinion, it is vitally important for trade union® negotiate procedures that designate them
both internal (lay officials) and external (the union nationally) recipients of condethis
was achieved, members who were not satisfied with how a concern had been handled
internally (or did not know owintp lack of feedback) would be protectiédhey referred the
matterto union headquarters. Since the foofishis articleis on trade unions/e have not
dealt specifically with the position of non-members. However, given that disclosure of
informationto trade unions will be voluntary and that there are other potential recipients of
concernsyve do not believe that any issue arises about non-members being sutgected
detriment for the purpose of compelling theartbecome a member within the meaning of
Section 146 TULRCA 199Members would not nedd identify anappropriate prescribed
person under the Regulations (whednbe a difficult task, see Phillips and Lewis 2013) and
would not needo fulfil the Section 43F ERA 1996 requirement of reasonably believing that
the informations “substantially trug andin the public interest (see below). Fr@m
employer perspectivé, unions were treateglsappropriate external recipients organisations

might reduce the risk of potentially damaging wider disclosuleparticular,it would make
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it difficult for workersto justify disclosureso the mediaf the employer had encouraged
themto use the option of reporting wrongdoitagtheir union. However, a member might
wishto makean external disclosure under Section 43G or 43H ERA 1P86 or she
believed that, despite the unisrinvolvement, the concern had not been dealt with

satisfactorily.

An important discussion for unions relateghe coveragef a whistleblowing procedure.
Only workers are protectday the currentJK statutory provisions yet other people may want
to raise concerns. Kaine (2014) giwasexample of how unions targeted different companies
within a supply chaimo achieve better conditions for outsourced cleaners. Hegaapving
their efforts up from a workplade anindustry leveljt would be possible for uniorie
devise arrangements that offer some contractual setossifemployed people, agency
workers, and volunteertn addition, unions might be keémestablish the principle that sub-
contractorsof the organisation are requiréminegotiate, implement and monitor their own

whistleblowing procedure.

It is importantin the context of whistleblowing that workers receive good advice and
counselling on both legal and practical matters. Bivéay representatives were not
designatedgspotential recipients of concerns, unions could safeguard their melmbers
negotiating protection equivaletd that containedh Section 43D ERA 1996 disclosureo
a legal advisé). Thus workers who sought advice from lay officials might be protduyed
contractual provisiomo that effect and those who sought legal advice from the union lawyers
would be coveretdy Section 43D ERA 1996. Thisin animportant matter because,
without such a provision, information disclosed externally for the purpbsbktaining non-
legal advice would have® satisfy the requirements of Section 43G or 43H ERA 1996.
Workers needo be offered guidance about a range of potentially contentious matters. For

example, the legal requirementhave a reasonable belief without conductingy tben
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investigations, whether their disclosusdikely to satisfy the public interest test, and the
relevance of good faitiWe believe that trade unions should negotiate arrangements that
encourage stafb raise concerns about alleged wrongdoing when they haeasonable
suspicion (see Bolton School v Evans[2006] IRLR 50@)terms of non-legal issues, unions
canprovide practical assistangedrafting letters about concerns and may feappropriate

to counsel against further personal involvenmtana member on the grounds of the stress
being experiencedr anticipated. The availability of union advice and counselling would also
have advantages for employasrepresentatives would be obligedwarn about a range of
matters. For example, the lack of protection for disclosures not mageordance with the
relevant statutory and contractual provisions, the problems involv@aintaining

anonymity or confidentiality, and any sanctions likedyoe imposed for false and malicious

disclosures.

The most positive wagf dealing with conflicting interesst the workplaces to ensure
that appropriate dispute resolution mechanismsngpéace. Currently employment tribunals
in whistleblowing cases are only empowete@djudicate on whe#rworkers have suffered
detriment ando afford remedies they have. They cannot investigate whethdact
wrongdoing has incurred anifl,so, order rectification. Thus workers and unions who are
keento ensure that wrongdoinig dealt with may be willingo participaten alternative
processes (Lewis 2013). Mediation may well be appropasitemight enable employers,
unions and individualto reachanacceptable solutiom situations where wrongdoing cannot
be stopped immediately or only with serious negative consequences for those involved (see
the example given above abautemployer polluting). Although mediatiaranfacilitate the
reconciliation of diverse interesis s accepted that private mediation may not take account
of the public interest (other than through the resolution of the dispute itself). However,

would argue the public intereistin the eye of the beholder and tiitas not something thas
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normally taken into accoulty private sector employers who hawsgive priorityto the
interests of their shareholders. Indeed, whether or not wrongdoing has been dealt with, the
needto promote shareholder interests can put pressure on companaeal the very fact

thatit has occurred.

7. Tier 3- Industry, National, Supra-National

Although the data availabla theUK (PCaW 2013b) suggests that only 0.3% of those who
raise a concern about alleged wrongdoing ultimately itatkethe mediayve believe trade
unions could play a role heaswell. In the UK, PIDA protects workers who make a
disclosureto the publicasa last resort or when lives aeimmediate risk. Trade unions

could advise whistleblowers about whether or not they fulfil these criteria. Where they do,
trade unions could offer further suppbst channeling the whistleblow#s anappropriate
media outlet, aid the whistleblower making their story credibl@r put themn contact with

a journalist who might wartb pick up their storylt is a misconception that whistleblowing

to the medias the easiest walp get heard. Often journalists are not interestedriting

about the concern raised with them, or they waugfiveit a spin that suits the media

ownership but not the whistleblower (v&s & Smit 2003).

Trade unions might also ofui actin their own rightasspokesperson for a whistleblower
without disclosing his or her identity. Indeed, they might wanto soasa way of protecting
a whistleblower. This could also be a good option where a nunfilsenilar concerns about
alleged wrongdoing were raised with them. Finally, they might weadb soin orderto

reiterate a previously publicised but yet unresolved concern.

22



A third wayin which trade unionsantake up a rolatthe third or public whistleblowing
tieris a more indirect but important one. Trade unions could easily pool expertise and use
their institutionalaswell aspolitical affiliationsto lobby for legislative changek the UK,
the whistleblowing statute was welcontegtrade unions but there was no explicit campaign
for such a measure. Likewise, the TUC was represented on the British Standards Institute
steering committee which produced guidance on whistlebloimi@§08aswell asa member
of the Whistleblowing Commission established by PCAW (2013c) which develsp®an
Code ofPractice. Howevenve canonly speculate about why thasano vocal and explicit
call from the trade union movement for the production of a statutory Qfdéieactice (Lewis
2008). A public campaign for improved whistleblowing legislation might reinforeanotion
that speaking up about wrongdoiisgn societys interest and the higher profile of trade

unions on this issue might encourage individtalsise their concerns.

Unions could tryto influence policy standards a supra-national levah a similar way.
The authors of this article were involviedstakeholder roundtables drafting the Council of
Europe Recommendation (CoE 2014). The only participant from the union side was from the
FNV union federationn the Netherlands. Other intergovernmental bodies (#\j.are also
producing reports and policies on the matter. These will ultimately shape atdicational
level. We believeit is useful- like with the Council of Europe Recommendatido ensure
the supra-national policies foresee a space for uniplay a roleat national policy making

level. Thiscanalreadybe securedy lobbyingat supra-national level.

8. Conclusion

Trade unions have a vitally important réteplayin ensuring that appropriate whistleblowing

arrangements are introduced, applied and reviewed. Not only will they be advising and
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representing their members but their endorserastat what amount$o wrongdoing and

how concerns about alleged wrongdoing should be raised and handled, will beinritical
encouraging statio raise concerns. Although thdeecurrently not enough research evidence
to supportt, it is temptingto assume that members are more likelyaise a concerim a

union environment and that employers are more likehgspond appropriately thereis a

strong union presencd the workplace (Skivenes & Trygstad 2015). HoweWeannions

wishto assert their credentiags champions of freedom of speech (and recruit on the back of
this) there are a number of obvious steps that teebd taken. The overall objective would
beto demonstratéo the wider society that the function of uniaasiot simply protecting the

interests of their members batensure that wrongdoirig exposed and dealt with properly.

First,it needgo be acknowledged that unions are being as&gerformanadditional
and more demanding role which will inevitably require extra training and resources.
However, employers have a strong interegtnsuring that union representaticas perform
effectively within their whistleblowing arrangements and rhayvilling to provide facilities
for training. Indeed, many employers find that there are advantagetding management
training sessions with union representatives presetitat both sidesanappreciate the roles
playedby the other. Second, unions ndede seemsmodel employers themselves and
should negotiate with their own staff about the introduction and maintenance of procedures
that comply with best practice. Third, unions will neéedbuild a reservoir of specialist
expertise and resourcasorderto provide a good servide their members. Thus they might
establish a whistleblowinthelplin€ to provide advice (and @otline if the union was a
designated recipient of concerns), build up databases of model procashedkascase
studies on both effective and ineffective whistleblowing. Fourtblynake life easier for
themselves and their members unions rteexnsider campaigning bo#t national and

international level.At national level, union federations sug$the TUCin theUK or the
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FNV in the Netherlands might be pressedo-ordinate a campaign support of improved
statutory provisionsin additionto the issues already discussedhis article, there are many
others that could be taken ughese include lobbying for: a legal duty on all employers
establish and maintain whistleblowing procedures and consult with employee representatives
about their implementation, monitoring and review; the introduction of a binding Code that
outlines best practice; the removal of the public interest test; a requirement on regolators
investigate concerns about alleged wrongdoing within their remitcapass orio

appropriate bodies those that are not; the possibility of bringing class actions and the
establishinganoverarching whistleblowing agencyt international level, the European

TUC and ILO might be urgei ensure that appropriate legal instruments are introdaced
other countriesothat best practice whistleblowing arrangementsnbe promoted

throughout the globe.

We appreciate thah times of austerity the priorities of trade unions are likellge the
defence and creation of jobs. Howewee argue that theris a new legal and moral climate
relatingto whistleblowing whichs evidenedby responses scandalsn the financial and
healthcare sectors, the disclosurgdVikileaks and Edward Snowdeaswell aslegislation.

We believe that this provides unions wih opportunityto be more proactiveBy doingso

we believe that they cad not only recruit more widely but improve their imagesociety.

One obvious way forward would Ibve both assert and demonstrate that dealing with
organizational whistleblowinig centralto trade union activityasit affects working

conditions. While generally sceptical about the wholesale adoption of partnership initiatives,
we do not think that servingsthe collective voice of their membeassincompatible with a
constructive approado the management of whistleblowing and whistleblowkergssene,

we are advocating the buildiraf union organisations on the back of freedom of expression

and information issues. The creation of appropriate whistleblowing procezhurbs usedto
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educate workers about hdevcommunicate safely and effectivetyorderto address a
problem. This may involve unlearnimgthe sense that the traditional approadbes
“snitches, sneaks and rattihgeedto be rejected. Indeed, members understand the
importance of whistleblowing will be easieto ask thento engagen collective actionf
necessaryo ensure that disclosers of information are protected and wrongsaedfified.

By taking initiativesto ensure that effective whistleblowing arrangements are available and
kept under review both inside and outside of the workplaeayould argue that trade unions
might be seeto be more relevanto both current and potential membesswvell associety
generally. This may involve coalition building with other social movements (Frege and
Kelly 2003), for example, antiorruption agencies and environmental campaigners, wihich,
turn might broaden the appeal of trade unidémshis respect with think fitting to end with

the words of Richard Hyman:

There are opportunities for policies which appealew workingclass

constituencies (or often, old sections whose interests have hitherto been neglected);
for initiatives which address membémsterests outside the workplace and thus
provide a fertile basis for transcending particularistic employment identitiespand
programmes which link workerinterestsasproducers and consumers (as, for
examplejn demands for the improvement of public health caogsto enable the
construction of new types of encompassing and solidaristic alliances. (Hyman 1991:

5-6)
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