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Evolving Land Rights, Tenure and
Policy in Sub-Saharan Africa

Camilla Toulmin and Julian Quan

INTRODUCTION

One of the important components of any land use or farming system is the
land tenure system. The institutional arrangements under which a person
gains access to land largely determines, among other things, what crops
he can grow, how long he can till a particular piece of land, his rights
over the fruits of his labour and his ability to undertake long term im-
provements on the land. (Benneh, 1987)

The material in this book arises from a workshop on Land Rights and Sus-
tainable Development in Sub-Saharan Africa at which the UK government’s
Department for International Development (DFID) brought together policy
makers, researchers and civil society representatives from across the African
continent to debate issues of land rights, tenure and land policy reform, held
at Sunningdale, UK in February 1999. This successful consultation aimed to
stimulate an exchange of experience and expertise, and mutual learning about
issues at the heart of rural development in Africa, concerning the use, man-
agement, control over and rights to land. This book, following the Sunningdale
workshop, focuses on questions of rights to land and natural resources, the
tenure systems which control those rights and the policies which enable, or
constrain, secure access to land as a livelihood resource for rural people.

In the last two decades, almost all countries in sub-Saharan Africa have
been undertaking land reform in one guise or another. The aims have been to
promote economic growth, encourage more sustainable management, and
reduce poverty. Land remains an asset of great importance to African



i
Chapter 1 l Evolving land rights, policy and tenure in Africa

economies, as a source of income, food, employment and export earnings. As
well as its economic attributes, land continues to have great social value — as
a place of settlement, providing a location within which people live and to
which they return — as well as symbolic and ritual associations, such as burial
sites, sacred woodlands, and spiritual life. In addition, the landscape provides
a range of environmental services of considerable value, such as water, biodi-
versity, and a wide range of wild products. Access to land is of especial im-
portance for many poor people who may have more limited opportunities to
obtain profitable off-farm incomes.

The present wave of land policy reforms follows a general failure of earlier
approaches to land reform, in which free market models, emphasising the con-
version of customary tenure to individualised freehold rights, or alternatively,
egalitarian socialist models were dominant. Individual land registration and ti-
tling, in particular, came to dominate the land policy prescriptions of interna-
tional finance institutions in the era of structural adjustment. During the 1990s,
mounting evidence of the pitfalls of this approach, in particular its high eco-
nomic and social costs, and negative consequences for the poor, led donors and
African governments alike to re-examine accepted approaches.

Despite common problems, in terms of securing rights to land, harmonising
customary tenure systems, and resolving land disputes in a transparent way,
Africa’s farming and livelihood systems remain remarkably diverse. The coun-
tries of sub-Saharan Africa present a complex mosaic derived from past his-
tory, colonial legacy, and current economic pressures and opportunities, as
well as from their natural and ecological characteristics. This great diversity at
continental level is mirrored at lower scales, within each country, region, and
district. This makes it difficult to draw comparisons between different parts of
the continent, and demonstrates the need for considerable tailoring of national
provisions concerning land to the range of conditions found at local level.

Yet within such diverse patterns of experience and situations, there are
generic issues relating to land tenure and land reform processes. These are dis-
cussed below, and in considerable detail in the different chapters of this book.
The common features are a consequence of Africa's experience with coloni-
sation, the imposition of an alien legal system on top of customary rules for
managing people and land, and the many common shifts in policy and ap-
proach to land tenure which have been pursued since Independence. One major
consequence has been the existence of plural systems of law. These often over-
lap, giving rise to land claims with conflicting sources of legitimacy and con-
tradictory outcomes regarding who can establish access to and control over
land.

In this context it will be important for Africa to evolve common and work-
able approaches, to the challenges and dilemmas involved in land policy and
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law-making. Yet the changing dynamics of population, economy, culture and
environment should always be kept in mind. The need for state intervention
and donor co-operation will vary from place to place, so that there are no blue-
print solutions.

A consistent feature in Africa’s reappraisal of land policy, if not always ex-
emplified by governments, then certainly by civil society institutions and pop-
ular movements concerned with land, has been a search for approaches which
are at once practical, democratic and consistent with enduring African socio-
cultural values. In most African customary traditions, rights are established to
land by birth, kinship, and the investment of sweat and toil, as well as by social
contract. In a continent where poverty, vulnerability and human suffering have
been endemic in many regions, the approach to land policy and land rights
needs to be strongly human-centred, and less driven by economic prescrip-
tions than governments and donors have frequently allowed. Land policy and
land law need to be more even-handed in relation to the various stakeholders,
particularly the poor. This requires a fundamental recognition that imported
western notions of property rights are not the only principles which may be ap-
propriate in Africa.

Much of sub-Saharan Africa remains heavily dependent on development
assistance. As a consequence, African governments have been particularly sub-
ject to the ebb and flow of donor thinking about the importance of the land
question and how it should be addressed. This has led to the exposure of
African nations to changing views linked to broader shifts in world view as
they relate to the role of government, adherence to greater market orientation,
and policy and academic debate led by western intellectuals. Greater levels of
debate and self-determination within Africa are required in relation to land
and other areas of development policy.

At the same time, a new donor consensus reached by the main OECD
member states, is facilitating the development of a more human-centred ap-
proach to land rights. The OECD now aims to harmonise agency approaches
to achieve substantial reductions in the incidence and level of poverty in the
developing world, by stimulating patterns of economic growth which are “pro-
poor”. The UK White Paper on Development issued in 1997 commits the
British government to meeting the International Development Targets drawn
up by the OECD. Principal among these is that of reducing by half the pro-
portion of people living in absolute poverty by 2015. DFID has sought to gen-
erate commitment and galvanise action amongst donor agencies and
developing country governments to achieve this goal.

Under this umbrella, DFID, with multilateral and non-governmental agen-
cies such as UNDP, Oxfam and CARE, have sought to promote a livelihoods
approach to development, which seeks to build on the strengths and opportu-
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nities open to the poor. It posits three key elements as central to an under-
standing of the livelihoods of the poor. These are: the capital assets which
people require for a livelihood, including land and natural resources, basic in-
frastructure, human skills, sources of finance, and associative social networks;
the institutional and policy environment which enables or constrains liveli-
hood strategies; and the historical, structural and natural conditions which help
determine the broader context of vulnerability and opportunity.

In rural Africa, land and the biological resources the land supports are prin-
cipal livelihood assets. Smallholder farming on plots that households can con-
trol and nurture themselves makes efficient use of people’s energy and labour.
It also can be more productive than large scale commercial farming. Although
people are migrating to towns and cities, the majority of poor people in Africa
live in rural areas. Without secure rights of access to land, Africa’s rural people
have scarce hope of escaping from poverty. Land and natural resource rights
underpin subsistence oriented farming, smallholder cash crops, animal hus-
bandry, and the gathering of bush and forest products. These activities, to-
gether with the development of rural markets, village-based industries and
service activities, are central to rural livelihoods.

Past failures with land reform might be attributed to the politics of the Cold
War, but the current drive for agricultural modernisation underpins the latest
wave of policy reform. African farmers and African nations need not only to
feed themselves, they need to produce quality goods for sale, and compete on
global markets, while sustaining the productive capacity of the land.

African business people, customary chiefs and, in many cases, politicians
and government officials are keen to accumulate and invest in land. They
seek land title, hunting and timber concessions, mining rights, and collateral
to raise investment. The processes at work may be legitimate, or occasionally
corrupt, but they will undoubtedly continue to shape African development.
Like small farmers, but on a larger scale, the powerful seek security for them-
selves and their families, as source of profit for current and future generations.
Land has also been a factor in the development of civil and political conflict
in Africa. In Congo, Angola, Sierra Leone and Liberia wars are conducted to
control the mineral and biological resources which are the foundation of
wealth.

The design and implementation of land policy measures must acknowledge
the wide range of stakeholders with an interest in land, and its role both as an
economic good, and social and political asset. In some cases, governments
have failed to consult adequately and have imposed policies which lack pop-
ular support and understanding. Donor institutions have also short-circuited
debate through a combination of conditionality (strings attached to loans and
aid) or manipulation of the policy process. Growing capacity for self determi-
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nation, in both government and civil society is opening up the dialogue be-
tween stakeholders and ensuring that national elites and external interests can
no longer combine to dominate policy choice without regard to the interests of
the majority of land users.

In many ways, the last few years have witnessed a reassessment of con-
ventional wisdom regarding land tenure. It often appears that the component
pieces of land policy have been thrown in the air, and have yet to fall back to
earth. This book, the workshop which led to it, and the continuing debate and
interaction amongst African practitioners, scholars, policy makers and opinion
leaders are intended to help these elements settle down, into workable ap-
proaches. A new paradigm is emerging which does not prescribe a specific ap-
proach to land reform. The paradigm is based on pluralism and the imperative
of African national, regional and local governments, tribal groups, villages,
communities, and civil society organisations negotiating their own solutions to
securing access to land

An outline of the book

This book follows the overall thematic structure of the workshop. It examines
the linkages between land reform, economic growth, and poverty reduction. It
discusses the legislative and practical challenges of tenure reform and the har-
monisation of customary and formal land rights in both anglophone and fran-
cophone Africa; the management of Africa’s commons; the opportunities for
and constraints on women’s land rights; the institutional arrangements for se-
curing and managing land rights; the challenges of decentralisation; and those
policy and implementation processes now underway.

In writing and editing the material for this book the editors have sought to
represent the key issues debated at the DFID 1999 workshop at Sunningdale.
We have reproduced some of the key papers presented by both African and Eu-
ropean land specialists. Because of the sheer number and range of papers pre-
sented, we have been selective about those papers reproduced in full, but have
sought to do justice to the variety of the papers presented by summarising,
and presenting them as case study boxes. In addition, in some chapters (for ex-
ample Chapters 2 and 8), we have summarised the outcomes of working group
debates held at Sunningdale.

The disciplines represented in the book are primarily those of social sci-
ence, economics, and law. In addition, specialists in natural resource manage-
ment, agricultural systems, surveying, and land administration, as well as
policy makers and planners have contributed material. There are, of course,
gaps in the subject matter covered. In particuiar, we are conscious that the
book does not do justice to urban land issues, and the complex dynamics of
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land use change in peri-urban situations. Nor d.oe.s it .address tenure issues in
major resettlement or lanq .developme-nt gnd irrigation sche.mes. These are
questions which are also critical to the 1lvellh09ds of the poor in Africa. These
and other areas for further research and reflection are considered at the end of
this chapter.

The material presented at Sunningdale and edited in this book reflects much
of the diverse experience gained by countries in sub-Saharan Africa over the
last century. The primary focus has been on the English speaking countries of
eastern and southern Africa. The UK government’s Department for Interna-
tional Development has been closely engaged with land reform processes, no-
tably in Zimbabwe during the 1980s, in South Africa since 1994, and more
recently in Uganda. Parallel material is also represented in this book from
French-speaking countries. The chapters range from a synthesis of research
findings (Chapters 2, 3 and 5), a pulling together of papers on key themes pre-
sented at the Conference - gender, common property resources, the registration
of customary rights, and decentralisation (Chapters 8 to 12), and reflections on
the processes underway regarding approaches to tenure reform from various
practitioners actively engaged in various countries both with the consultation
process, design of legislation and implementation (Chapters 4, 6, 7, 13 and
14).

The focus of the papers presented here is largely trained on land as a social
and economic asset, fundamental to supporting improved and more sustain-
able livelihood options for the rural poor. Hence, our interest is in examin-
ing whether and how land tenure affects agricultural investment and
productivity, as well as assessing the impact of different land tenure pro-
grammes on poorer and more vulnerable land users. However, it is also clear
that economic functions of land cannot be separated from related aspects. For
example, the spiritual role played by customary land chiefs helps strengthen
their authority more generally. Authority over land, whether vested in the
chiefs, or in government officials and political leaders, can in turn, lead di-
rectly to private economic benefits for these actors, derived from land accu-
mulation, patronage, and land transactions. The question of who gains access
to land and on what terms can only be understood by seeing how control
over land is embedded within the broader pattern of social relations. In some
instances, land has acquired powerful symbolic value within the political
life of a country. For example, in South Africa, the need to be seen to redress
a great historic wrong provides continued momentum behind the land reform
process.

The 1999 workshop was seen by many of the participants and by DFID, as
the beginning of a process to improve understanding and strengthen collabo-
ration amongst governments, civil society and development agencies. The
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workshop’s key recommendation was that DFID and other donors find ways
of facilitating the development of African—owned networking on land issues,
as a basis for widening and deepening the learning process. Over the follow-
ing year, workshop participants and others participated in studies and discus-
sions about how to achieve this objective. A further workshop, held in Addis
Ababa in January 2000 in collaboration with African regional organisations,
agreed on a way forward for land networks in East, West, Southern, and the
Horn of Africa. In the appendix to the book we reproduce the final statement
of the Addis Ababa workshop.

LAND POLICY APPROACHES
Myths and conventional wisdom

Land tenure is a field in which there have been major changes of view regard-
ing the best means to control access to land and other resources, and promote
their development. A number of myths have continued to provide a powerful
grip on the thinking of those responsible for land management and administra-
tion, whether in national governments or development agencies. The evolution
of approaches to land from colonial times to the present forms a common thread
through the early chapters of the book. Platteau, in Chapter 3, attempts to refute
several areas of myth or conventional wisdom, such as the need for private title
to land to encourage investment. Hardin’s thesis (1968) on the Tragedy of the
Commons is a marked example of how particular myths have dominated policy
debate. He argued the tendency for all systems of shared property to lead to sys-
tematic over-use and degradation of the resource base, implying the need to en-
close common resources, and privatise their ownership. The appeal of the idea
lies in its simplicity and the apparently straightforward actions which follow
from acceptance of his thesis. Fortunately, the experience of the last 25 years has
enabled a sufficient body of evidence from the field to demonstrate the very lim-
ited relevance of this conceptual model in practice. In most cases, collective re-
sources are managed by some kind of institution. As a result, such free and open
access as described by Hardin rarely occurs, and the argument in favour of en-
closing and privatising the commons falls away. This change in understanding
about alternative means to manage collective resources has brought about a much
more promising set of approaches. This is of great significance because of the
enormous importance of common property resources to the incomes and liveli-
hoods of people in many parts of Africa, and especially those of the poor (see
Chapter 8). A second myth that has dominated much tenure policy concerns the
need to title land. This has exerted a powerful influence on the thinking of many
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government officials, despite evidence to show its limited relevance to many
African rural contexts.

The changing approaches to land in Africa must be seen as part of a broader
picture at a global level. There are clear links between the privatisation agenda
pursued by many Western governments from the early 1980s with parallel
thinking elsewhere about the need to withdraw government from many as-
pects of economic life. Loud echoes of such thinking can be heard in the design
of structural adjustment programmes imposed on African countries in the
1980s and 90s. Several writers in this book note the loosening up of previous
dogma concerning privatisation which came about following the fall of the
Berlin Wall, and the consequent willingness amongst Western governments to
consider a broader range of approaches to land management. Thus, for exam-
ple, the formal position of the World Bank has changed markedly from its
early statement of principles regarding its approach to land tenure. In 1975, the
World Bank emphasised the need to move to private titling. It now acknowl-
edges that this may not always be the right approach and the important role
which can be played by customary systems (Box 2.3 in Chapter 2).

However, external sources and interests do not by themselves explain the
changing pattern of ideas regarding land tenure in Africa. The assertion of the
state's right to own and manage land in many countries after Independence
constituted not only a political statement about making available the country’s
resources to its citizens, but also ensured that the state could acquire the land
needed for its own development purposes. At the same time, it established a sit-
uation of conflicting and overlapping jurisdictions, within which local offi-
cials could benefit from rents gained from interpreting the law in favour of
wealthy, and more powerful claimants (Chapter 5; Moorehead, 1996). In many
cases, governments remain unwilling to hand over property rights to commu-
nity groups, or private individuals, because of the loss of power and patronage
this would imply.

Above all, the chapters presented here demonstrate that changes to land
tenure do not just involve a change in legislation. They require a much broader
view of how law relates to public attitudes and behaviour, as well as the insti-
tutions available to implement provisions of the new laws. It is increasingly
recognised that a mechanistic approach to law and society in which legislators
draw up a set of rules by which they wish to transform social behaviour has se-
rious flaws. In practice, legal changes need to reflect and support broader
changes in the norms and values expressed within society. Of course, such
views are unlikely to be unanimous. Hence the importance of gaining a good
sense of how different views are spread across society, through a consultation
process. Legal changes in a field such as land tenure must also acknowledge
the intensely political nature of the debate, since decisions must be made re-
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garding changes to the current distribution of power and patronage. The choice
of locating decision-making in the hands of traditional chiefs has very differ-
ent implications for local political power structures from choosing to grant
these powers to an elected local body. Consequently, local, national and inter-
national land tenure debates are likely to be strongly guided by the interests of
the various groups involved. Some may lobby very vociferously, while others
have access to less transparent methods. '

What is the purpose of land reform?

The material presented here shows that there are usually a wide range of ob-
jectives being sought by a government in addressing land reform. These in-
volve a mix of political, social and economic aims. In some cases, the main aim
has been a redistribution of rights and assets (South Africa, Zimbabwe). In
other cases, the aim is to promote economic development, agricultural growth,
and more sustainable management, through increased security and incentives
to develop land (Ivory Coast, Niger). The government may wish to create an
inventory of land to identify available areas for allocation to other purposes,
and also to provide the potential basis for local taxation (Ivory Coast). Equally,
some countries want to encourage inward investment through providing clearer
guarantees regarding security of land rights (Burkina Faso, in Ouedraogo and
Toulmin, 1999). In several instances, governments have been pressured to
bring in legislation concemning land in order to comply with conditions asso-
ciated with structural adjustment (such as Burkina Faso, ibid), or new legisla-
tion has emerged as a result of donor-led packages for wider reforms, taken up
by governments (for instances in Tanzania and Zambia).

The colonial encounter, or why history matters

The starting point for understanding current tenure issues in sub-Saharan
Africa requires a backwards look at both pre-colonial systems of land and
people management, and the ways in which the establishment of colonial au-
thority affected land. This is described by McAuslan for many English speak-
ing countries, and the phases through which law and its administration have
passed (Chapter 4). Thus, he notes the passage from the acquisition of territory
by colonial conquest, through destruction and denial of customary law, to-
wards the more recent integration which aims to develop a new common law.
In every case described within this book, the colonial administration was keen
to establish its ultimate right to control the people and resources under its rule,
through declaration of eminent domain (a claim of the state’s pre-eminent au-
thority over the nation’s land), or its various equivalents.
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As Okoth-Ogendo notes for Kenya, Uganda, and Tanzania (Chapter 6),
allied to this assertion of state power was a parallel contempt for customary
power, and the introduction of English Land law as providing the principles
and basis for land administration. This created the legal foundation for the
alienation of land to settlers and government appropriating land, as required.
Indeed, in many cases, colonial administrators considered that they were in-
troducing concepts of law into a situation where no law had existed before. Ig-
norance, disregard, and even contempt for customary law continue to this day,
in various forms. For example, Mwebaza (Chapter 11) notes that Uganda’s
1998 Land Act ignores the potential role which might be played by existing
customary structures in managing land and resolving disputes, in favour of
the creation of new institutions.

Customary power was not always treated with contempt. On occasion, it
provided a valuable aid to administration of the colonial territory, but it needed
to be re-cast to fit the roles required of it by colonial government. This recast-
ing strengthened the position of traditional chiefs and conferred powers upon
them often much in excess of their pre-colonial rights over land and people
(Berry, 1993). Thus as McAuslan notes (Chapter 4):

Colonial officials used and adapted customary law to suit their own
ends... Customary law ceased long ago to be part of traditional society -
a bulwark against the colonial authorities - and became instead part of
the colonial apparatus of rule.

A similar point is made by Olivier de Sardan (cited in Chapter 5):

Customary law was derived from the way administrators interpreted rights
over land and people as described to them retrospectively by the chiefs at
the beginning of the colonial occupation... who tended to over-estimate
and often invent the fees due to them, the privileges they held, and the
land they controlled.

Countries colonised by the French suffered a similar fate. The transfer of
French civil law and conceptions of the state remain clearly visible in the post-
Independence political and legal regimes. Both Okoth-Ogendo and McAuslan
(Chapters 6 and 4) as lawyers recognise the inherent conservatism of legal
practitioners and draftsmen. They tend to follow familiar, well-trod paths, and
are reluctant to go for innovative and possibly risky solutions. Thus, texts tend
to be couched in highly technical language. They often specify all possible
eventualities to avoid uncertainty, and thereby attempt to close-off possibili-
ties for corrupt practice. At the same time, Okoth-Ogendo also recognises that
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English legal traditions and judgements continue to play an important role
amongst East African lawyers because of the lack of published material stem-
ming from legal process in their own countries.

Approaches to land policy following Independence

For many African countries, Independence was achieved four decades ago.
South Africa, Zimbabwe and Namibia provide the exception here, which has
generated, in these three countries, a rather different set of land related chal-
lenges. Most countries have pursued a range of strategies and approaches to
land, as summarised by Quan (Chapter 2). These included nationalisation in the
early years, followed by a set of policies to grant private title, redistribute land,
and more recently, decentralise land management and grant some form of
recognition to customary rights.

Nationalisation of land on Independence followed similar objectives to those
pursued by the colonial state. It reflected the desire to acquire absolute au-
thority over land allocation to enable acquisition of land for development pur-
poses and, acting on behalf of the nation, to ensure access to land for all. Thus,
post-Independence governments gave themselves the role of trustee in the
name of their citizens to enable them to carry out the various responsibilities
they assumed to accelerate economic development and grant land where
needed to a variety of projects and commercial activities. However, experience
showed over the years that the ambitions of the state were frequently far greater
than their capacity to manage land effectively. At the same time, vesting
trusteeship in the state administration did not ensure that decisions were always
taken for the good of ordinary people. Conversely, it was used as a source of
political power and patronage essential for holding together the various inter-
est groups on which the state depended (Chapter 6). Equally, the contradictions
inherent in the imposition of state ownership on a diverse set of customary
management practices opened up areas of confusion (Chapter 5).

In the post structural adjustment era, governments have been forced to scale
back their ambitions and budgets in favour of a less interventionist role. In
many countries, central government has divested itself of certain rights and re-
sponsibilities, and handed these over to a variety of lower level bodies. These
bodies take a number of forms, such as District Land Boards, which origi-
nated, for Africa, in Botswana in the 1970s (Chapter 10), local Land Com-
missions (Chapter 11) and elected local government bodies (Chapter 12). At
the same time, governments have started to recognise customary rights and
encourage their registration in a more formal manner, either at village level, as
in Mozambique (Chapter 11) or Tanzania (Chapter 14), or as individual plots,
as described for Ivory Coast (Chapter 11).

1"
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Following state nationalisation of land, a number of governments were
pushed by donors in favour of land titling, on the grounds that customary rights
would never be able to provide sufficient basis for agricultural development
(see Chapters 2 and 3). It was considered that customary rules regarding land
did not provide land users with enough security to encourage investment in
raising its productivity, nor could land become a freely marketable asset if still
hedged about by social constraints. The emergence of land markets was
thought necessary to make sure that land could be transferred through sales to
more efficient farmers, who would also be able to use the title deed as collat-
eral for raising credit. The example of land titling programmes demonstrates
the dominance of economic theory over a careful consideration of how things
work in practice. Kenya provides the best known example of such a pro-
gramme where the overall effects on livelihoods and poverty are summarised
by Quan in Chapter 2. The doubtful economic and social benefits gained from
titling programmes are further reinforced by Platteau (Chapter 3). He confirms
the negative consequences for poor farmers who were unable to pay for titling
of their land, the increased vulnerability for secondary rights holders such as
women, and the grabbing of land titles by richer, better-educated people.

Titling represents a salutary example of the way in which a process can
have results substantially at odds with those anticipated, because it fails to take
into account the way in which different groups of people behave and their dif-
ferential access to information, money and power. The components of the
process were systematically biased towards those with access to knowledge,
good links with the state administration, and sufficient resources to pay the
costs of titling. Rather than increasing the security of those using the land, ti-
tling rendered certain groups increasingly insecure (see Chapters 2 and 3).

Nor did titling bring the gains expected in terms of generating increased in-
vestment and productivity. The path-breaking research of Bruce and Migot-
Adholla (1994) demonstrated that no differences could be found between
levels of productivity and investment when titled land and that held under cus-
tomary rights were compared (see also Chapter 3). Increasingly, people have
come to recognise that there are considerable merits in customary systems for
land rights management since they provide a relatively secure means for those
who are members of the community, at a lower cost than state-run adminis-
trative structures. Many arrangements exist within customary systems which
provide flexibility and movement of land between different users, through
sharecropping, tenancy, short and long term loans (see Chapter 5). Also, cus-
tomary systems tend to consider the needs of poor members of their commu-
nity and prevent the alienation of land from the group as a whole.

Some governments have opted for other measures, such as the redistribution
or partial collectivisation of land. This occurred in Ethiopia, Tanzania and

12
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Mozambique during their socialist phases. In Ethiopia, governments sought to
control access to land through collectives or peasant associations, to prevent the
emergence of a rich peasantry, and to enable periodic redistribution of fields to
accommodate changes in household size, and land per family. At the same time,
control over land allocation by the local political body provided a means of po-
litical control over the rural population. The consequences for Ethiopia are de-
scribed by Rahmato in Box 2.6 (Chapter 2) as having discouraged any
investment in land improvement, leading to reduced area available per person,
and growing poverty in rural areas. Experience with redistribution of land in
Southern Africa has played a very different role from the case of Ethiopia, and
is described in a later section.

The end of the Cold War has prompted a new look at the range of policies
which can be used to address the land question, combined with experience
from ongoing initiatives. Together these have shown that a broad mixture of
policies are possible which go beyond market related, or socialist dogma.
There has been a shift in global views towards the need for greater participa-
tion by local people in the planning and management of natural resources, and
greater emphasis on decentralised approaches. It has also become clear that
customary structures may be able to carry out many of the tasks related to land
rights. At the same time, policy makers have started to recognise the heavy ma-
terial and personnel costs associated with creating new institutional structures
to carry out land reform. Several papers presented therefore, discuss the need
for pragmatic solutions, which move progressively towards the implementa-
tion of new provisions, in pilot arcas and which build on existing structures,
rather than setting up entirely new systems (Chapters 7 and 14).

LESSONS FROM IMPLEMENTATION

Discussions at the DFID workshop covered a number of countries in which
governments had become involved in major programmes of land reform (see
Chapter 14 for a summary of many of these). The papers presented and edited
into this volume show that a lot is happening, following different approaches,
and encountering a variety of challenges. In general, processes of land reform
have become much more open, engaging debate with a wider group of stake-
holders than was formerly the case. These have included:

e Consultation processes, through commissions of enquiry (e.g. Zimbabwe,
Tanzania, Malawi, discussed in Chapter 14), national conferences (e.g.
Namibia, and the case of Niger, discussed in Chapter 11)

e Legislative debate, through drafting of bills for discussion with lobbying
from interested parties and NGOs (e.g. Uganda, Tanzania and
Mozambique, Chapter 14)

13
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e Pilot programmes to test out new institutions and provisions (Land
Commissions in Niger and the Rural Land Plan in Ivory Coast in Chapter
11, land redistribution in South Africa in Chapter 7)

e Nation-wide programmes establishing new structures, such as the system of
Land Boards in place in Botswana since the 1970s, and now proposed in
Uganda (Chapter 10), village land management in Tanzania, pilot pro-
grammes for the registration of customary rights in Niger, [vory Coast and
Mozambique (Chapter 11), and the establishment of Communes Rurales in
Mali (Chapter 12).

In Tanzania, Zimbabwe and Malawi, there have been Presidential Commis-

sions of Enquiry involving senior public figures, lawyers and academics and

based on widespread consultation. In the case of the Shivji report for Tanzania,
and the Rukuni report for Zimbabwe, these Commissions generated very de-
tailed analysis and proposals, which have taken several years to find their way
towards implementation. Those proposals at odds with major political interests
have been shelved by government. Malawi’s highly consultative Presidential

Commission (Harawa, 1999; see also Chapter 14) presented its report in 1999,

but the uptake of its findings through the political and legislative process is ex-

pected to take considerable time.

Implementation is thus at different stages, depending on the country con-
cerned (as discussed in Chapter 14). For example, Uganda is currently con-
sidering how best to implement the very ambitious set of activities planned
under the Land Act of 1998. In Tanzania, the Lands Act and Village Lands
Act passed in 1999 are being reviewed to assess how best to carry out their pro-
posals, with the recognition that it may take several decades (Longway, 1999).
In South Africa, certain parts of the land reform programme have been initi-
ated, such as the Land Reform Pilot Programme (Chapter 14). In mid-1999, the
draft LLand Tenure Reform Bill which had been developed in detail, and has
been considered both ambitious and creative, was put on one side by the new
Minister of Lands (Chapter 13). In addition, it is recognised that the costs of
establishing and staffing the various structures envisaged would be a major
undertaking, and particularly difficult in a period of very tight pressure on
budgets for education and health (ibid).

The Rural Land Plan of Ivory Coast (Chapter 11) is being taken forward into
its next stage, building on the basis of the pilot phase. Its work has, however,
been made less straightforward as a result of legislation passed in December
1998, which has set a deadline of December 2008 for the registration of all
land. The state will take ownership of any lands left unregistered at this date.
While it has provided for the possibility of villages being able to register their
lands as a whole, all lands registered under customary use by the Rural Land
Plan will need to be converted to formal title within the space of three years.

14
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Currently, there is no provision for villages to constitute a legal entity. Thus,
it is very unclear what will happen to lands held under collective ownership.
In Niger, subject to donor funding, it is planned to extend the work of the pilot
Land Commissions beyond the current eleven, which have been running since
1994. In Ghana, plans are underway to develop new land legislation. As a first
step, the government is looking to other countries for possible lessons in land
registration procedures. In the case of Mali, the newly established elected Rural
Communes are starting work, and will be exploring their role in land alloca-
tion and resource management over the forthcoming years.

Common findings
The costs involved

Land reform can be a very expensive business. It involves a lengthy consulta-
tion and legislative process, and a major programme of institution building,
training, and awareness raising, as well as staff and other costs. For example,
in the South African case, it was estimated that the annual costs of setting up
and running the institutions required by the Draft Land Bill would be 108 mil-
lion rand, equivalent to around US$30 million (Chapter 13). In Uganda, esti-
mates of the programme envisaged by the Land Bill come to US$400 million
(Chapter 14). However, in terms of cost per unit area, such large figures seem
more manageable. For example, in the case of Niger, the per hectare costs of
the registration process are reckoned to be the equivalent of US$1.60, though
it is unclear whether all costs associated with the Land Commissions have
been added into this figure. For Ivory Coast, costs per hectare for the pilot
phase of the Rural Land Plan are estimated to average US$7 (Chapter 11).

The expense of carrying out such a programme can be very substantial.
Some assessment must therefore be made of whether the expected benefits
from such reforms justify the expenditure, given alternative uses of public
funds. In the case of Niger, such money is judged as well spent, if it affords the
land user relief from further worry and conflict regarding the land holding
(Chapter 11). Elsewhere, very little discussion occurs regarding the balance of
costs and benefits.

Given the heavy outlays required, some writers note the need to look at al-
ternative models for addressing land issues. This could involve a cheaper,
second best solution. In the case of Mozambique, the village lands registration
programme was able to build on the commitment of a large number of volun-
teers who were trained as paralegal guides. Also, because the programme has
built on existing structures at village level, the additional costs arising from the
need to hire staff and set up new structures can be reduced (see Chapter 11).
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Similarly, for Tanzania, the likely costs of implementing the Land Act may be
kept low by mandating existing village committees to take on the manage-
ment of land issues. Nevertheless, some reform and development of official or
parastatal institutions for land administration is likely to be needed, because
their structures, systems and resource limitations can make them ill-equipped
to cope with the challenges of the new approaches.

In the Francophone context, Lavigne Delville (Chapter 5) notes the emer-
gence of indigenous innovations for recording land transactions, which pro-
vide a greater sense of security to land holders through the adaptation of a legal
process — the proces verbal de palabre. Following lengthy discussions (pal-
abre), a certificate of agreement may be drawn up with the signature of the par-
ties, customary authorities and representatives of the administration, giving the
document official validity. In Burkina Faso, “certificats de palabre” were insti-
tuted by the French colonial government and have been highlighted in the latest
version of the Réforme Agraire Foncier (RAF). Thus, the availability of a
proces verbal de palabre is required for a permit to develop parts of the state
administered land (Domain National). Furthermore, to clarify the validity of
land sales, some prefects will not issue title deeds unless a procés verbal de pal-
abre is available. Tallet believes “the recognition of the role which these can
play in the current law in Burkina Faso merits attention. It is a path which should
be explored to respond to the need for security for rural people who search both
the guarantee of social networks and the weight of an official stamp” (1999: 96).
Rochegude also draws attention to these little known formalisation mechanisms
as a means of recognising customary rights without engaging in a long and
complicated legal reform (cited in Lavigne Delville and Mathieu, 1999: 34).

Long term process

From consultation, through pilot approaches to implementation — land reform
is a long-term process. Land reform programmes involve establishing new
procedures for handling an asset which is at the heart of rural life and agricul-
tural production. There are no quick and easy fixes. In the case of Niger, the
process of drawing up the Rural Code began in 1986 and, as of the beginning
of 2000 is moving from the pilot to the nation-wide phase. The Secretariat in-
volved in the programme recognises that it will be 'a long, long term process'
(Chapter 11). In the case of Ivory Coast, first steps in establishing the Rural
Land Plan began in 1988, and it is now broadening out from the pilot phase
(ibid.). Similarly, in Tanzania, it is noted that it may take several decades to
carry through the proposed changes. In Uganda, work on preparation of the
Land Bill of 1998 began in 1988 (Chapter 14). The pace of land reform in
South Africa was faster, with the process beginning in 1992 and accelerating
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with the establishment of the new government of President Mandela in 1994.
Yet, it is clear that such speed has put very heavy pressure not only on the of-
ficials involved but also on the legislature and the institutional framework re-
quired for its potential enactment (Chapter 13).

Accompanying measures

Changes in the law may achieve little without a range of accompanying meas-
ures. These include ensuring that people can take advantage of what is being
proposed. There are useful examples of materials being translated into local
languages, setting up district level seminars and national conferences, paying
particular attention to groups less likely to hear of the planned changes, such
as women and mobile groups like pastoralists.

Where major changes in land ownership are being proposed, such as redis-
tribution of land to those formerly landless, provision needs to be made for sup-
port in the early years of their establishment as independent farmers, through
credit, extension and input supply programmes (as described by Quan, Chap-
ter 2). Thought will need to be given to improved access to markets as well.
Other necessary changes to the law may also become apparent. For example,
there may be inconsistencies between the provisions of new land law and ex-
isting laws. A particular case concerns the rights of women to hold and trans-
fer property, which may run counter to provisions under laws relating to the
family and inheritance (Chapter 9). As noted in that chapter by Ovonji-Odida
(1999), it may be unwise to use land law to achieve major improvements to
women's status which are not also acknowledged in other fields of legislation.

It is important to gain feedback on the land reform process, so that lessons
are learned and changes may be made. This requires flexibility, so that changes
can be made to the different provisions, as well as providing opportunities for
different stakeholders to feed their views into the evaluation process. This is
of particular importance because African economies, like those everywhere,
are undergoing rapid change under the impact of local, national and global
processes. Consequently, land reform provisions are likely to have to address
new and emerging challenges in the years to come.

The list of necessary accompanying measures may seem daunting and lead
to inertia. However, a separate but linked approach is probably the best way
forward.

Pre-emptive behaviour prior to implementation of the new provisions

In several cases, it is noted that more powerful stakeholders, such as busi-
nessmen, the families of politicians and traditional leaders, and former colo-
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nial settlers, as well as ordinary landowners may be manoeuvring themselves
to ensure they are well positioned to take advantage of the new situation. This
is illustrated by the processes of rangeland enclosure, by wealthy cattle owners
in northern Namibia, anticipating the ratification of private rights established
by occupation. In Niger it is noted that land owners have been expanding the
areas they cultivate, even where this involves little more than a rudimentary
clearing of the field, in order to be able to demonstrate the size of their hold-
ings once the law had passed. At the same time, cases were recorded of land
owners taking back land which had been lent out to others because of the fear
that those actually using the land, as tenants or land borrowers would be at-
tributed rights over the land (Lund, 1993). In the case of Ivory Coast, it was
noted that although very few cases of contested land emerged during the
process of registering customary claims, it is likely that considerable ma-
noeuvring had taken place prior to the arrival of the land registration team
(Chapter 11). In Zimbabwe, in less productive areas, the diversification into
safari-hunting and tourism by white settlers, has served to avoid charges of in-
efficiency and under-utilisation of land, and guard against the risk of compul-
sory land acquisition for redistribution to poor blacks. For South Africa,
Claassens (Chapter 13) notes that:

In many instances, these disputes hardly existed or were latent before
land transfer was on the agenda, but the irrevocable nature of land trans-
fer is an effective alarm clock...

In the case of Uganda, the Implementation Study Report notes that “there has
been a certain amount of land-grabbing by opportunists in the hope of acquir-
ing a certificate” (Government of Uganda, 1999), suggesting that people are
positioning themselves to take advantage of the changes in legislation (Chap-
ter 14). McAuslan also reminds us that there are bound to be losers, as well as
winners, from any land reform programme and that thought must be given to
ways of defusing likely action by potential losers to block the impact of the leg-
islation (Chapter 4).

Bridging the divide between customary rights and statutory law

Many of the challenges arising from land reform in sub-Saharan Africa stem
from the plurality of systems of authority related to land. While the duality of
statutory and customary law constitutes the main divide, Lavigne Delville
rightly reminds us that the debate should be conceived more broadly. This is
because of the contradictions inherent in statutory law, the range of competing
interests within customary systems of land management, and the existence of
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yet other avenues for redress of land grievances, such as religious authorities
(Chapter 5).

The competing jurisdictions of customary and statutory systems provide an
ever present element in almost all of the case studies and country material pre-
sented here, whether it be in the struggle between traditional authorities and
elected land management bodies in South Africa, or the attempts by custom-
ary chiefs in Burkina Faso to block the new land legislation (Ouedraogo and
Toulmin, 1999). Following Independence, many governments attempted to
break the power of customary chiefs by the state taking formal ownership of
land. In some cases, chiefly structures were considered feudal or archaic, such
as during the Sankara regime in Burkina Faso (ibid). In the case of Ethiopia,
they were swept away with the fall of the Imperial system and the establish-
ment of the Derg (Rahmato in Chapter 2).

Attempts to do away with customary chiefs were only partially successful,
given the weak authority of central government in many countries, and their
inability to exert de facto control over land management and allocation. Hence,
customary systems remained important in many areas on a day-to-day basis
with the state stepping in to assert its rights only in circumstances where it
wished to achieve certain aims, such as the alienation of land for government
purposes, like urban development, the establishment of an irrigation scheme,
or setting up a national park.

Subsequent manoeuvres by government to establish alternative systems of
local government have produced a mixed response, such as the Committees for
the Defence of the Revolution in Burkina Faso, the creation of decentralised
local government in Senegal in 1972, or the new land law in Uganda (Mwe-
baza, 1999). In some cases, customary chiefs have been able to dominate these
new structures through a variety of manoeuvres, by ensuring that they get a
representative to sit on the new body and act for them. Elsewhere, such as in
Ghana, customary chiefs have retained important powers over land, since para-
mount chiefs are responsible for administration of land transactions through a
register (Kasanga, 1999).

One way in which governments have tried to take over the powers of cus-
tomary chiefs has been by setting up decentralised bodies to administer and al-
locate land. The District Land Boards in Botswana are considered by many a
good example of how traditional powers can be reined-in by a local structure
which draws on a wider set of interests and stakeholders (see Chapter 10).
This has led to a more locally accountable pattern of land management, since
it involves a mix of elected representatives as well as government appointees.
Land Boards are considered by some to operate in favour of the elite, and to
pursue the agenda of central government. Currently, there are few channels by
which the poor can express their concerns and insufficient checks on the de-
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cisions made by Land Boards. Namibia and Uganda plan to follow a similar
pattern and set up local land boards, as was also proposed for South Africa
(Chapter 13).

Concerns about these local structures relate to the make-up of such Boards,
the proportion of elected versus appointed members, and the need to ensure ef-
fective representation of less vocal groups. It may be necessary to have a spe-
cific number of seats set aside for women and minority groups to ensure their
views are heard, and to find ways of strengthening their capacity to intervene
effectively within the discussions held. A further concern relates to the cost of
establishing these structures and the lack of any clear linkage with existing
arrangements for managing land. In the case of Uganda, it has become clear that
funds will not be adequate to cover the setting up of the several thousand insti-
tutions proposed under the Land Act 1998. As a result, options for simplifying
the arrangements will need to be made (Nsamba-Gayiiya in Chapter 10).

A second approach to addressing the need to bring together customary and
formal systems of land administration can be seen with the various pro-
grammes undertaken to register customary rights. This approach may involve
rights both at the collective level, as when a village registers the lands over
which it exercises control, and at an individual or household level, such as
through registration of plots. The first approach has been followed in Mozam-
bique, and represents a relatively simple measure which maps village bound-
aries, and attributes rights and responsibilities for land management to a village
level body (Chapter 11). This is also the pattern proposed for Tanzania under
the Village Land Act. Advantages include its relative ease and speed, since it
does not involve the mapping and registering of many thousands of individual
plots.

Gestion de terroir (literally “village lands management”) found in many
Francophone countries, is a variant of this approach, but confers lesser rights
over land. Villagers are transferred the responsibility for management and
planning land use but without any formal powers to control access. Local con-
ventions are an emerging institutional innovation in several Sahelian coun-
tries (see Chapters 5 and 8) which aim for formal recognition of collective
rights to manage, control access, fine users, issue permits and make by-laws.
There are as yet only a few pilot examples. Governments are often unwilling
to transfer too much power to these institutions since it means a loss of power
and patronage for local officials, and also leads to a break with the idea of all
citizens receiving equal access to resources.

Experience with registering rights at individual or household level is pro-
vided from Ivory Coast and Niger (Chapter 11). In both cases the procedure in-
volves the mapping of boundaries and registration of the land owner in a land
register. In the case of Niger, however, the subsequent certificate constitutes a
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formal title to the land, whereas in Ivory Coast, it carries lesser legal weight.
All subsequent transactions involving the plots of land which have been reg-
istered are meant to be recorded to keep the record up to date. One of the main
purposes behind setting up the Rural Land Plan (PFR) in Ivory Coast has been
to provide a greater level of security and promote investment in agriculture. It
is too early to judge whether the latter goal will be achieved. Regarding in-
creased security, it should be noted that while some people may find their
rights made more secure by such a process, others may be adversely affected.
Early evidence from Ivory Coast shows the difficulties encountered by the
project teams in addressing the complexity of actual practice as regards cus-
tomary arrangements by which people gain access to land (Chauveau et al,
1996). A simple categorisation into land owner and land user masks the many
variants of secondary rights existing, and may have made more vulnerable
groups lose out. The PFR has now developed a broader set of categories for
recording the rights people claim to land which should lead to a registration
procedure which is more faithful to ficld-level realities. Yet this may not be
able to deal with the rights of many immigrants within Ivory Coast, who may
have been resident for many years, but do not have Ivorian nationality and,
hence, cannot be considered a valid land owner (Stamm, 2000).

Recognising common property resource management systems

Cousins makes clear the great importance of common pool resources for the
livelihoods of many rural populations (Chapter 8). In the case of South Africa,
itis estimated that such resources provide US$ 1.6 billion to the national econ-
omy. Yet, “few policy makers appear to take the high value of common pool
resources into account, despite the high costs to society that would be incurred
if all the goods and services provided from the commons had to be supplied
by the state or purchased from supplies in the market place” (ibid.).

In drier regions, a large part of the land area may be used as common graz-
ing land, of critical significance for pastoral populations who must maintain a
mobile pattern of land use to ensure the well-being of their herds. Pastoral and
agro-pastoral peoples, often the poorest and most vulnerable to drought and
conflict, continue to be marginalised by land policy and by project-led land use
change despite the fact that mobile grazing of the commons provides the most
rational and successful management and livelihood strategy in Africa’s semi-
arid rangelands. While Hardin’s thesis of the Tragedy of the Commons led to
the view that common lands must be privatised to prevent their degradation,
much current thinking stresses that solutions are possible by conferring rights
and supporting user groups to maintain responsibility for the management of
such areas. Nevertheless, there remains some resistance to grant firm rights
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over common resources which some governments see as being without a
proper master and, thus, falling to the state to administer.

Alternatives to the maintenance of state control over these areas have been
proposed by the 'new institutionalist' perspective of common property resource
management which emphasises the possibility of institutional arrangements
and rule-making by local bodies to manage common pool resources effec-
tively (Ostrom, 1990; Chapter 8). Although this approach provides a more
positive and realistic perspective on the management of common or collective
resources, it has nevertheless come in for recent criticism from academic quar-
ters on several grounds (Peters, 1994; Leach et al, 1997). These include the ten-
dency to ignore the often highly differentiated nature of rural society. This
means that “the community” is, by no means, a simple homogeneous group-
ing with common interests. Some groups may be systematically excluded from
decision-making and may not get their views heard. Equally, the emphasis on
rules may be over-stated. Rules are not necessarily set in stone, but are subject
to contest and negotiation. Also, the boundaries between resource groups are
often fuzzy, and much less tightly defined than is outlined by the new institu-
tionalists. There may be the need to consider a range of levels at which dif-
ferent decisions need to be made rather than a single instance. Hence, for
example, certain resources such as wetlands, woodland or grazing areas may
be shared by several such groupings.

It must be asked, however, whether these criticisms negate the arguments in
favour of community-based management arrangements. Rather, such worries
help serve as a reminder of the need to try and modify the operation of man-
agement systems to ensure their weaknesses are addressed. This might involve
encouraging representation of certain groups whose views tend to be excluded,
and establishing means by which resources spanning several such groups can
best be dealt with. In some cases, it may be appropriate to leave management
of the commons to evolving customary practice, while strengthening systems
for dispute resolution to ensure that these are equitable and transparent. It may
also make sense, in the case of high value and diminishing resources, to in-
troduce formal safeguards to prevent over-utilisation and resource degrada-
tion by customary, or other users. The ideal solution must lie in a nested
structure of institutions, in which subsidiarity determines the appropriate level
for any particular kind of decision.

Taking on the challenge of land redistribution
It was evident from papers and discussions at Sunningdale that certain coun-

tries face very particular challenges to tenure reform given past seizure and set-
tlement of the best land during the colonial period. Thus, in Namibia, South
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Africa and Zimbabwe, large scale, predominantly white, commercial farmers
remain a considerable political and economic force to be reckoned with. The
inequality of land distribution is very marked. For example, in South Africa,
80% of the country was previously reserved for white people, while 13% was
available for black people (Chapter 13). Equally, in Zimbabwe, Moyo notes
that:

Some 4,500 large scale mostly white commercial farmers dominate Zim-
babwe’s agricultural sector, denying access to the bulk of the nation's re-
sources for over six million people, who must live in the more marginal
areas (Chapter 2).

However it is not only the proportion of the land held by such a small group
but also the fact that this usually covers much of the most productive land of
the country. These politically powerful groups generate substantial agricul-
tural output for domestic food supplies and export markets. They argue that all
this will be put in jeopardy by major redistribution programmes. There is also
an emergent black elite in all three countries who see opportunities for gain
from taking over these farms in their entirety, rather than seeing them sub-di-
vided into many thousands of small holdings.

The economic arguments in favour of large scale farmers are, however, not
well founded. The economic performance of commercial farms in these coun-
tries has often been dependent on structures of government support for re-
search, extension, credit, inputs and access to markets, which assured them a
preferential position. Once changes to these policies had been brought in, fol-
lowing Independence, the strong economic performance of these farms was
shown to be more apparent than real. Equally, it is now generally acknowl-
edged that small farms tend to be more productive than large in terms of output
per hectare (Chapters 2 and 3). They also provide a better spread of incomes
and assets and promote greater rural employment than a system based on a few
large landowners and many farm-workers or tenants. However, there may be
need in the interim period following redistribution of holdings, to support new
farmers establish themselves and gain experience with marketing, access to
inputs, research and extension advice.

Addressing gender and land tenure
Gender issues loom large in the current policy debate, cutting across discus-
sion of customary and formal tenure systems, both of which have marginalised

women’s rights. Gender equality in land rights will, moreover, involve wider
changes in socio-cultural attitudes, and strengthening of women’s rights under
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the constitution, family and inheritance law.
Women tend to have subordinate roles in relation to land in both customary

and statutory systems. Under the former, land usually belongs to and is man-
aged by a patrineal group, so that women are always secondary users, whether
as daughters, sisters, wives or mothers. Their rights of access are highly de-
pendent on the social ties which link them to those with primary rights over
land. Hence, for example, on divorce or widowhood, women may be forced to
leave their land behind and to move away (Chapter 9). Even within modern
systems, women may have lesser rights to those of men, or have their rights
subsumed into the broader household, the head of which is usually assumed to
be male. However, conditions are changing. In some customary situations,
women are achieving firmer rights and recognition of their major contribu-
tion to household incomes and livelihoods.

In formal law, women's situation is improving in most countries, with new
legislation ensuring that women's rights are considered on an equal footing to
those of men. The question remains how best to improve women's position in
relation to land, and the extent to which this should be through formal legal
changes, or broader measures. While changes in the law are obviously impor-
tant as embodying principles concerning the status of women, law cannot by
itself achieve improved positions for women without understanding the place
of women in society as a whole. Statutory law tends to treat women more
favourably than under customary law, yet it is usually very difficult to see
these provisions implemented. It may be just as important to ensure that
women have good access to services and economic opportunities, such as
health, education, credit, markets, etc. In addition, affirmative action may need
to be considered, such as taking special care that women have access to infor-
mation about legal changes, since they tend to be less in touch with formal
processes, as well as working with officials to ensure they understand better the
perspective of women and take their views into account in a systematic
manner.

Other secondary rights-holders

Customary systems provide a wide array of arrangements by which people
can gain access to land and other resources, even though they are not land
owners themselves. These include sharecropping, borrowing of land, tenancy,
pledges, and access for a particular purpose, such as grazing of crop residues.
These arrangements are important because they provide flexibility within rural
economies and enable land to be made available to those with surplus labour
on negotiable terms. They also provide a means by which poor groups with-
out land of their own can nevertheless gain access to resources. The social re-
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lations between borrower and lender are usually of significance in terms of en-
suring access and the terms of the arrangement. The terms of such agreements
may change where the borrower no longer adheres to expected social con-
ventions. The papers presented at Sunningdale and within this book have paid
relatively little attention to the position faced by secondary rights holders, sug-
gesting this is a field where further attention is needed.

THE ROAD AHEAD

The papers presented and discussions held at the Sunningdale workshop high-
lighted a number of important findings, as well as setting the context for an on-
going learning process amongst government officials, donor agencies,
researchers, NGOs and other actors. While the historical, political and eco-
nomic context within which land policy and tenure reforms are taking place
differ greatly from country to country, there are several general lessons which
can be drawn out, as summarised below in Box 1.1.

Land and poverty

Land has a particularly significant role to play for securing the livelihoods of

poorer rural people. A large number of developing countries as well as OECD

nations, have pledged themselves to reducing very substantially the number of
people living in absolute poverty by the year 2015. National strategies to
combat poverty are either being drawn up, or in place in countries such as

Uganda, Ghana, and Mali. Such strategies have sought to ensure a more co-

herent approach to addressing poverty across the different areas of govern-

ment. In the case of land policy, there are several important means by which a

pro-poor agenda might be developed. These include the following:

e Aiming for a more equal pattern of land distribution, to promote both more
equitable and possibly higher rates of growth, and improved security to
land users operating under diverse forms of tenure;

e Adopting a pluralistic approach, which seeks convergence of customary and
formal tenure systems, to avoid overlapping and conflicting sets of rights;

e Identifying diverse ways in which reforms in land relations can be
approached.

Comprehensive country-wide reforms may not necessarily bring the best re-

sults. A range of other options also need consideration. These include:

e Targeting assistance for the poor to gain access to land and natural
resources, such as through brokerage of negotiations between local com-
munities, state agencies and the private sector;

e Creating an enabling policy and legal framework, which promotes sub-
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Box 1.1: Key findings from the Sunningdale Workshop

1. There are many approaches to addressing land policy and tenure changes in Africa, as well
as a growing body of experience with implementing reforms. This provides a sound basis for
sharing experience between different countries and stakeholders. A mechanism to facilitate this
process of learning lessons would be very valuable.

2. Governments have been forced to recognise the relatively limited role they can play in direct
allocation and management of land. Nevertheless, they retain an importari set of tasks conceming
the framework of law and underlying principles. They must establish the authority of those
institutions given the powers to manage land and resolve conflicts. Also, there may be need for a
significant redistribution of land between different groups. '

3. Law needs to draw upon the values and aspirations held by society, and cannot be drafted in
a vacuum. Hence, widespread consultation processes are needed to permit effective engagement
by a broad range of actors, in discussion of proposed legal reforms and the institutional options for
implementation.

4, Reforms to land tenure and administration have major political implications. Choices must be
made zbout attribution of responsibilities and rights, such as between reliance,on established
customary systems and the establishment of elected local government structures. In each case,
there will be pros and cons, with neither choice offering a perfect solution. Thought must be given
to providing checks and balances on the powers attributed, whichever institutional option is
chosen. :

5. Many land reform programmes have begun with pilot measures to test out their feasibility
and need for amendment before launching a nation-wide approach. Use of pilot schemes seems
much more appropriate than trying to do everything at once, since it allows for a focus on priority
areas where land issues have become acute, as well as learning how best to tailor reforms to fit
local conditions.

6. Governments face tight budgetary constraints and need to consider the costs of land reform
measures in the light of their likely benefits. There may be considerable advantages to building on
existing institutions, modified as necessary, rather than trying to establish a brand new set of
structures which require staff, operating budgets, and time to establish their legitimacy.

7. There has been systematic neglect of resource and tenure systems which do not fall into the
neat categories of conventional land law. Hence, pastoral grazing rights, common property
resource management systems, the position of women, and the wide range of institutional
arrangements by which people gain access to resources always appear, if at all, as an after-thought
to debate on land policy. This is despite the enormous importance of the commons for securing
rural livelinoods, the pivotal role of women in ensuring the food needs of many farming
households, and the economic value of the pastoral livestock sector to many African countries,

8. Contempt of customary law remains common in many countries. Even where registration of
customary land use is underway, establishing private title to land often remains the underlying
purpose of land reform. Yet, registration of collective rights could be a much simpler, cheaper and,
potentially far more equitable process.

9. Processes of land policy and tenure reform take time and require an iterative approach.
Establishing new systems and implementing new legislation will require a strategic choices to be
made, and a feedback mechanism set up to allow amendments to be made as lessons are learned.
The many components of civil society have a valuable part to play in helping to guide government
position its land policy in relation to social, economic and political objectives.
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sidiarity, and devolves authority to local and indigenous institutions, whilst
ensuring access and transparency in land administration and tribunal / judi-
cial processes;

o Keeping processes simple, promoting awareness of rights, translation of
laws and rights information into local languages;

e Strengthening consultation processes, debates within civil society, and eas-
ier access to the official policy and legislative processes.

Land as a cross-sectoral issue

Land policy and tenure reform processes need to be set within the broader ob-
jectives and programmes pursued by government, to ensure a consistent ap-
proach. Such linkages with other areas of policy should also enable these
different activities to build constructively on interventions underway in their
respective domains. Thus, for example, as noted earlier, it may be problematic
trying to improve the security of women’s rights of access to land without
opening up a much broader discussion regarding the rights of women within
society more generally. Equally, a change in the legal provisions over land in
favour of poorer farmers may achieve little without understanding the con-
straints under which they operate and the limited economic opportunities they
face. Many of the participants at the Sunningdale workshop observed that land
reform had to be considered a long-term process. This requires a strong com-
mitment from government, a willingness to learn lessons as implementation
proceeds, and a clear-sighted strategy for ensuring land reform supports and is
supported by complementary measures to address poverty, increase agricul-
tural productivity, and manage land in a more sustainable manner.

Areas for further work

Presentations at a three day workshop cannot hope to cover the full range of
issues and concerns regarding land tenure in contemporary Africa. It was de-
cided to concentrate on rural land issues, new legal and policy approaches to
land management in different countries, and the challenges now being faced
in their implementation. Discussions at the workshop identified areas which
have been neglected, as well as those fields in which further work could gen-
erate valuable new findings.

As noted in the introduction to this chapter, the Sunningdale workshop did
not pay explicit attention to the rapid changes in land values and markets in
urban and peri-urban areas. Nor were tenure rights and issues associated with
particular kinds of resource given much attention, such as those linked to water,
forestry, fisheries, or minerals. Each of these sectors presents a set of chal-
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lenges which need to be addressed which have characteristics peculiar to the
resource in question, the range of actors with an interest in the resource and its
mode of exploitation.

The area of secondary rights-holders requires greater thought to identify
ways of providing greater security to many such groups, while maintaining the
high level of flexibility within the local economy such arrangements permit.
Such rights are of particular importance for major groups such as women, pas-
toralists, fishing peoples and other mobile forms of land user. They frequently
lack political power and, hence, risk seeing their rights neglected. The associ-
ated field of common property resource management equally would benefit
from further work, with the aim of encouraging governments to recognise and
confirm collective rights to manage these resources effectively. This would
require acknowledgement of their rights to establish by-laws, control access to
the resource, impose fines, and so on.

Another area which was discussed at Sunningdale but which would merit
much greater attention concerns the rapid growth in land transactions and the
evolution of innovative arrangements to provide more secure rights. Markets
in land rights are active throughout Africa, whether within customary or formal
systems. Under the pressures of market forces and growing land values, many
customary systems have come to accept permanent land alienation, particularly
in peri-urban areas. Urban development and the growing value of land for uses
other than agriculture are major forces driving the development of a market in
land ownership rights’. Such transactions take place not just between individ-
uals, companies and public bodies but also between social units such as line-
ages. A robust understanding of markets in land rights in customary tenure
system requires such a broad approach (see Box 2.7, Chapter 2). While the
number of land transactions is accelerating, many of them are technically il-
legal. People are trying to assure themselves some level of security, such as by
increased reliance on paper documentation described above (Lavigne Delville
and Mathieu, 1999). However, it would be helpful to find ways of formally
recognising and making more secure the transfer of rights associated with
these transactions.

1 Pressures for marketisation of land derive not only from demand of rich or powerful elites, landholders in poor re-
gions of Africa may find that selling their land is the only means of obtaining funds needed for unforeseen or large
costs. For example, in some parts of Africa, it is increasingly the case that families depleted by illnesses such as AIDS
are forced to sell vital productive assets such as cattle, tools or land to pay for medical care, funerals or the hire of
additional labour. In the SADC region, it is estimated that around 12 percent of the adult population is now infected
with HIV. The implications of this have yet to be fully addressed.
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Networks for the future

As noted in the introduction to this chapter, since February 1999, workshop
participants and other stakeholders have been reflecting on how to support a
more systematic way of sharing experience between the different actors en-
gaged with the land policy and tenure reforms currently under way in many
parts of Africa. Four sub-regional groups have developed plans for a set of ac-
tivities to carry out over the next few years. The overall purpose of such net-
works is to provide a means to build consensus on progressive, workable and
acceptable land policies in the interests of all stakeholders. Objectives include
to share experience and lessons from good practice to improve management of
land issues, develop institutional and individual capacities in this field, and
provide support for different stakeholders to engage with and influence the
decision-making and implementation processes related to land. In addition,
each group has identified a series of themes on which further work needs to be
done, which build on those identified above, such as gender and land, conflict
management, land tenure, land use and decentralisation, and the evolution of
land markets, particularly in peri-urban areas. The final statement from the
January 2000 networking meeting held in Addis Ababa can be found in Ap-
pendix 1.
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Land Tenure, Economic Growth and
Poverty in Sub-Saharan Africa

Julian Quan

INTRODUCTION: POVERTY AND TENURE
Poverty and livelihoods

Sub-Saharan Africa is recognised as facing the greatest and most intractable
problems in addressing poverty and achieving more sustainable livelihoods
for the rural and urban poor. As shown by the UNDP Human Development
Index, per capita incomes, literacy and life expectancy are low in comparison
with most other developing regions, while the incidence of malnutrition and
endemic disease is generally high (see Table 1). The predominant economic ac-
tivity for the majority of people in most countries is agriculture. Farming sys-
tems and food security are vulnerable to drought and external shocks,
particularly in semi-arid areas, and in areas of high population density, even
where the productive potential is good. In recent decades, the combination of
armed conflict, a fragile ecological resource base and climatic uncertainty has
led to the displacement of a large number of people, and severe famine in a
number of countries.

Table 2.1: Comparison of Human Development Indicators 1997

Developing country regions | Life expectancy at birth | Adult literacy | Real GDP per capita (PPP$)
Latin America & Caribbean 69.5 years 87.2% 6,868
East Asia 70.0 years 83.4 % 3,601
South Asia 62.7 years 52.2% 1.803
Sub-Saharan Africa 48.9 years 58.5 % 1,534

Source: UNDP, 1999
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Land and poverty

Since land is a primary means of both subsistence and income generation in
rural economies, access to land, and security of land rights, are of primary
concern to the eradication of poverty. In rural areas, land is a basic livelihood
asset, the principal form of natural capital from which people produce food and
earn a living. Access to land enables family labour to be put to productive use
in farming, generates a source of food, and provides a supplementary source
of livelihoods for rural workers and the urban poor. The grazing of livestock
on extensive rangelands is a basic livelihood activity for pastoralists and access
to pasture land is also important to supplement the livelihoods of arable farm-
ers. Gathering fruits, leaves and wood from common lands is an important
regular source of income for women and poorer households, as well as con-
stituting a vital coping strategy for the wider population in times of drought and
famine. Land can be loaned, rented or sold in times of hardship, and thereby
provides some financial security. At the same time, as a heritable asset, land is
the basis for the wealth and livelihood security of future rural generations.

In most parts of sub-Saharan Africa, unlike much of Asia and Latin Amer-
ica, land is relatively evenly distributed. The exceptions are parts of Southern
Africa, where colonial settlers concentrated productive land into large private
estates and where, as a result, land-related poverty is marked. Most rural
African households have access to a plot of land, plus a wider area of common
land for grazing, gathering and hunting. Access is guaranteed by customary
systems of tenure, in which kinship confers usufruct rights to lands held, and
managed by extended family lineages. Customary systems of land tenure and
management are changing, however, because of a decline in the availability of
agricultural and common land. This results in part from population growth, but
also from technical change, the increased level of commercial activity, and the
reservation of public lands for conservation and other uses.

Economic growth and poverty

Attempts to reverse the economic decline prevalent in Africa in the 1970s and
1980s have been based upon market-led economic reforms aimed at encour-
aging export growth and private investment. It is widely accepted that eco-
nomic growth is a necessary condition for the reduction of poverty. Even where
growth does not directly benefit the poor, it can do so indirectly, for instance
through improved provision of rural services, employment or safety nets. Sta-
tistical studies show that generally, during times of economic growth, the in-
comes of the poorest sections of society also tend to increase (Deininger and
Squire, 1997). However, income is not the only measure of poverty, or well-
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Box 2.1: Types of land reform undertaken in sub-Saharan Africa

i) Land nationalisation

Most African countries, following independence, vested land rights ultimately in the state or
president. The purposes of nationalisation were to assert the power of the state over traditional chiefs
and allow the appropriation of land for development, in the belief that the state would be best
placed to manage and distribute land in the interests of all. Although the political power of
indigenous chiefs and courts has been marginalised by land nationalisation, the impacts have been
uneven, depending on the extent to which the state has been able to exert its own authority. In
practice, many states have maintained multiple tenure systems, including public ownership, customary
tenure and leasehold, and freehold title.

ii) Tenure reform: land registration and titling

The introduction of formal titles, through granting of individual leases or freeholds, has been
introduced, notably in Kenya, following processes of land survey, adjudication and registration. A
number of other countries have also pursued this approach on a more limited scale. The aim has been
to promote farm investment and land markets as a basis for agricultural development and growth.
Land registration, and sometimes titling, have also been introduced as a voluntary measure, such as
in Nigeria.

iii) Agrarian reform: land redistribution and resettlement

In other cases, where inherently inequitable dualistic systems of land tenure have predominated, such
as Zimbabwe and South Africa, the main approach to land reform has been the redistribution of
private holdings to small producers, under different forms of tenure and land management. Various
approaches have been taken, predominantly state-led, but more recently market-based.

iv) Agrarian collectivisation

Following the overthrow of colonial or feudal regimes, socialist oriented African governments, notably
in Mozambigue, Ethiopia and Angola, have converted private estates to state farms, while promoting
the cooperative association of small producers and forms of communal fabour. In Tanzania and parts
of Mozambique, rural life was reorganised by villagisation programmes, relocating people and
extinguishing pre-existing customary rights to land. More recently, following structural adjustment
and political change, state farms and collective production units have been privatised or divided up.
v) Land development projects and protected areas

De facto changes in tenurial relations have also occurred as a result of land development and
conservation programmes rather than because of an explicit demand for land reform. For example,
project led resettlement or land registration have occurred as a result of major infrastructure or
irrigation development. Another example is the creation of parks or reserves where local people have
been displaced, or their land and resource rights have been restricted.

(iv) Efforts to reaffirm and recognise customary rights

More recent approaches to land reform in sub-Saharan Africa aim to provide customary rights holders
with real security. This may involve some form of codification of customary law and or registration of
customary rights, on an individual but also a kinship-based or community basis. It may also involve
work to support and develop local institutions for the management and zoning of land, for instance
through the “Gestion des terrairs” programmes in West Africa.

Source: Quan, 1997

being, and growth can also lead to growing inequality, with benefits for the rich
at the expense of the poor, whose asset base may be further eroded. The situ-
ation of the poor in relation to land and natural resources may require partic-
ular attention during periods of economic growth in order to ensure an
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equitable spread of benefits. Development practitioners now employ the con-
cept of “pro-poor economic growth” to focus greater attention on the need to
consider the distributional impacts stemming from economic growth.

Land reform, economic growth and development

Many African governments and international donors have attributed the prob-
lems of rural poverty, poor agricultural output, and low levels of economic
development to the persistence of farming systems based on customary tenure.
This view has inspired a variety of approaches to land reform, whereby tenure
arrangements have been formalised, vesting the rights to land in the state itself,
or individual farmers, through the issue of titles. Land reform has a chequered
history in Africa, however, and the approaches range from land registration and
titling — through which those who benefit obtain very strong individual rights
— to the collectivisation of production and egalitarian land distribution —
through which farmers obtain generally rather weak use rights to plots owned
by the state. Box 2.1 summarises the approaches to land reform adopted by in-
dependent African nations over the last forty years.

Economic analysis supports the view that the contribution of land to eco-
nomic growth depends upon the security, duration and enforceability of prop-
erty rights, since these provide an incentive for agricultural investment, and
help develop markets to rent and sell land (Deininger and Feder, 1999). Land
markets, in theory, enable the transfer of land from less to more efficient pro-
ducers, thereby increasing yields and agricultural output. Orthodox economic
analysis argues that only individualised tenure can confer certainty in land
rights, facilitate access to credit, and foster the emergence of such land markets.
Consequently, economic reform, especially during the years of structural ad-
justment led by international finance institutions, has generally sought to un-
derpin agricultural growth with systems to provide secure individual land
ownership. However, recent evidence and critical analysis contests such an ap-
proach on the basis that social relations within and between local communities
in rural African society have been able to provide generally secure rights to
land. Frequently the land rights involved are individual, transferable and en-
forceable under customary law and practice, approximating Western property
rights and conferring similar benefits. Nevertheless, conventional wisdom about
rural development in Africa has continued to argue in favour of replacing cus-
tomary systems of land management with what are considered to be more
secure forms of individual tenure, through the issue of land titles.
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LAND REGISTRATION AND TITLING

Secure individual tenure, and a free land market, have been promoted in the
belief that they will lead to higher levels of agricultural investment and pro-
ductivity and thus provide a firm basis for national economic growth and de-
velopment. Customary land management has been perceived as an obstruction
to development, because of the insecurity of land rights deemed to be inher-
ent under such arrangements, and the view that land is too strongly associated
with non-monetary cultural values in Africa (see for example Dorner, 1972;
World Bank, 1974; Harrison, 1987). Customary tenure is believed to provide
poor incentives for land investment by the farmer, and cannot be the basis for
access to credit nor enable a market in land to develop which could ensure its
allocation to the most efficient users. Following this line of argument, agri-
cultural growth requires the conversion of kinship-based systems of custom-
ary tenure, in which land is not a saleable commodity, to formal, individual
land titles which can be traded. Free market theories predict that increased
agricultural growth will follow, bringing benefits not only to those receiving
title directly, but also to the poor as a result of more employment, cheaper
food, and other “trickle down” effects.

However, empirical evidence tends to refute this pessimistic view of cus-
tomary tenure, which in reality, is more complex and less inimical to economic
growth. The introduction of individualised titles, by contrast, has in practice
benefited powerful private interests, creating opportunities for land concen-
tration in the hands of political and other local elites, with few safeguards for
the non-formalised land rights of rural communities. There is no clear evi-
dence to show that land titling has led to greater agricultural growth. The links
between formalised, individual property rights on the one hand, and the emer-
gence of land markets and the availability of credit on the other, are also ques-
tionable (see Chapter 3, this volume). In many cases, improvements in the
supply of credit, to which land titles supposedly enable greater access, have
simply not been forthcoming for smallholders. On the other hand, titling has
in some cases led to increasing landlessness and poverty, by undermining the
livelihoods of those depending on customary land rights (see Box 2.2 which
summarises the impacts of individual land titling in Kenya).

Many aspects of customary tenure arrangements are now recognised as
compatible with economic growth, even by analysts at the World Bank, which
has for a long time been closely associated with the promotion of land titling
in Africa (see Box 2.3). These include:

e Customary tenure frequently includes heritable use rights which can, by
their nature, provide incentives for longer term investments in land
improvement,
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e Customary property rights can be very secure, even if not defined at the
individual level; indeed rights defined at the extended family or communi-
ty level are often the most appropriate arrangement. This is especially true
in circumstances of lower population density, more subsistence-oriented
production, and without significant market infrastructure and specialisa-
tion.

e The social acceptability of customary tenure arrangements is a paramount
consideration in the process of their development. The recognition of a
variety of different interests in a single area of land seeks to maximise the
potential productive use of resources by a number of different stakeholder
groups.

e Intra-community land loans, rentals, sharecropping and sales allow cus-
tomary land users many of the efficiency advantages previously thought to
be available only via individual titles and formal land markets (Deininger
and Feder, 1999) while providing opportunities for land access for the land-
less.

The evolution of the World Bank’s land policy is of interest because it re-
flects wider historical changes in understanding amongst researchers and
policy makers, and because the World Bank and other Western donors have
tended to dominate debate on land tenure, particularly in sub-Saharan Africa.
It should be noted however that the new openness in World Bank policy on
land is not always or necessarily reflected in practice by its operational divi-
sions.

Key questions which tenure reform must address concern:

e Under what circumstances do existing tenure arrangements (often combin-
ing customary practice and formal rules) fail to provide secure enough
access to resources to protect the rural poor from absolute poverty?

e Where these fail, what sort of state intervention is appropriate to ensure that
land tenure arrangements provide both sufficient security and effective
incentives for sustainable farm production, investment and livelihoods?
These questions are best addressed through an understanding of African

customary tenure arrangements, their interface with formal systems, and how

they can evolve in response to population growth, and wider political and eco-
nomic changes. Rising population density, access to markets, economic spe-
cialisation and land values are all likely to increase the importance of
investment, and access to credit, bringing a greater pay-off from formalised

land ownership (Deininger and Feder, 1999).

However, in many circumstances a variety of measures are available which
can increase the security and productivity of customary land users, without
the need for major legislative changes. These include the introduction of simple
systems of land rights documentation, boundary definition and support for the

36



Evolving land rights, policy and tenure in Africa I Chapter 2

Box 2.2: The impacts of land titling on poverty in Kenya

Land tenure reform in Kenya was originally introduced in the colonial period by the Swynnerton
Plan of 1954 with the political objective of counter-insurgency. It was hoped to create a class of
"yeoman farmers” amongst the Kikuyu, to help foster political stability. The Plan aimed to provide
individualised tenure security and to stimulate farm investment, agricultural growth and the
emergence of a land market. The programme was maintained following independence, and
expanded nation-wide. Kenyan nationals were granted individual titles to portions of former
colonial settler estates and fragmented customary holdings were subject to compulsory
consolidation. Further consolidation was expected as a result of market transactions in land while
administrative benefits were anticipated from the creation of an organised record of property
rights. The titling and registration process remains incomplete and, in principle, is still continuing.
The programme has had a wide variety of unanticipated effects, which include the finding that
sub-division of holdings and customary patterns of land allocation and inheritance have in fact
persisted, despite registration. This has meant that the expected free market in land has not
materialised, the availability of agricultural credit has not significantly increased, and registers are
becoming outdated, as heirs or lessees fail to renew registration,

In addition, land registration has been accompanied by:

@ increased concentration of land ownership, especially in the hands of the recipients of former
settler land, and those influential enough to manipulate the registration process in their own
interests;

@ the weakening of customary rights, within households and between different social groups,
resulting in diminished security of tenure for non-title holders, notably wives, children and landless
farmers who can no longer rely on secondary claims or kinship ties to guarantee access to
resources. Particularly, registration has brought about increased insecurity amongst women,
especially widows, those without off-farm incomes, and those with no male heirs;

@ heightened inequalities in land ownership and agricultural incomes, leading to increased
landlessness through land sales, and growing rural-urban migration;

@ rising rural unemployment, caused by reduced opportunities for share-cropping and tenancy
opportunities;

@ diminished food security and increased vulnerability to drought amongst groups whose access to
land has been diminished by the titling process;

@ increased level of disputes resulting from individual rights being imposed on pre-existing systems
of multiple rights; and

@ the inability of poorer farmers to acquire title, since the costs are often greater than the benefits.

For the direct beneficiaries, land titling has provided very secure tenurial rights, and the early
phases of the programme were indeed accompanied by increases in farm income for recipients of
title. However, it is difficult to disaggregate the impacts of tenure reform from the many other
agricultural development programmes, carried out in the post independence period. While debate
about the effects of land registration and titling continues, the policy implications of Kenya's long
experience with titling show that:

@ the process of registration has been very costly, and the net benefits ambiguous;

@ tenure reform alone is not likely to enhance smallholder production without a range of associated
measures;

@ land titling tends to generate damaging impacts on the position of the poor.

The President has now appointed a Land Commission to review the whole system of Kenyan
land policy and law, following recognition of the need to accommodate better certain aspects of
customary tenure (see Chapter 6, this volume).

Sources: Bruce, 1986; Green, 1987; Okoth-Ogendo, 1982; Migot-Adholla et al, 1994
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Box 2.3: Evolution of the World Bank’s land policy

In 1975, the World Bank issued a Land Reform Policy Paper which recommended:

@ formal land titling as a precondition of "modern development”;

@ the abandonment of communal tenure systems in favour of freehold title and sub-division of the
commons;

@ widespread promotion of land markets to bring about efficiency-enhancing land transfers; and

@ support for land redistribution on both efficiency and equity grounds.

In the light of practical experience and continuing policy debate since 1975, the World Bank has

considerably revised its assessment and guidance, and now recognises that:

@ communal tenure systems can be a more cost-effective solution than formal individual title, if
transparency and local accountability can be assured;

@ the circumstances in which land titling is an optimal solution are much more limited than had
been thought. Where credit is not widely available to the rural poor, titling is likely to be biased in
favour of the rich and precautions against land-grabbing need to be taken; and

@ widespread market distortions limit the effectiveness of land markets in enhancing efficiency and
equity; greater benefits should be expected from the development of land rental markets instead.

Following the end of the Cold War, debates about private versus public ownership of land have
become less polarised. More flexible alternatives to universal private titling on the one hand, or
public ownership on the other, can now be proposed, such as market assisted land reform.

Nevertheless, the Bank maintains that the key principles outlined in the Land Reform Policy

Paper remain valid:

@ the desirability of owner occupied farms on equity and efficiency grounds;

@ the relative inefficiency of farming based either on wage labour or collective ownership;

@ the need to promote markets for sale, purchase and rental of land; and

@ the desirability of land reform.

The World Bank continues to view a framework of secure, transparent and enforceable property

rights as the critical precondition for investment and economic growth. But they now recognise

that property rights need not necessarily be individualised, and that security can be provided
within customary tenure systems.

Within Africa, the World Bank is now engaged in the promotion of:

@ land policy reforms (as opposed to tenure reform, more narrowly conceived) to reflect this new
understanding, and to eliminate conflicts between parallel sets of rights;

@ pilot programmes to register and adjudicate customary rights and provide titles on a community
basis; and

@ piloting of negotiated and market-based programmes for land redistribution.

In addition, the Bank now places more emphasis on gender rights, on those of pastoralists, the

importance of encouraging stakeholder participation in land policy processes, partnerships with

civil society and building capacity of local institutions for decentralised land management.

Source: Deininger, 1998; Migot-Adholla, 1999

resolution of disputes at community level. Such mechanisms often evolve
spontaneously, and may not need to be introduced by the state. A sensible ap-
proach is therefore to facilitate the development of robust and transparent sys-
tems for land rights management, building where possible on local good
practice.

38



Evolving land rights, policy and tenure in Africa g Chapter 2

LAND REDISTRIBUTION

In Africa, land redistribution remains on the agenda in countries with highly
inequitable patterns of land holding. In South Africa and Zimbabwe, follow-
ing the end of white minority rule, political demands for the restitution of set-
tler-acquired land to the descendants of the original occupiers have been
particularly strong. In Namibia, Malawi and Uganda, historic inequities in land
holdings also still persist. The elimination of inequalities in land ownership
which were established during the colonial period has been a fundamental part
of the platform on which nationalist and socialist governments have come to
pOwer.

Redistributive land reform has delivered clear benefits elsewhere, notably
in North Africa and the Far East, for some of the poorer sections of society and
for national development as a whole. In sub-Saharan Africa, however, experi-
ence with and evidence from land redistribution are more limited.

Land redistribution has often been blocked by the powerful political and
economic interests of large landowners (see Box 2.4). As with registration and
titling, land redistribution has sometimes provided the opportunity for politi-
cal elites to acquire land themselves, producing a mixed impact so far as equity
is concerned. In cases where land redistribution has been attempted, benefits
may not be realised unless the newly resettled poor also have access to mar-
kets and to agricultural and other services. Simply redistributing land, without
linkages to wider development opportunities, may not by itself lead to im-
proved agricultural production and growth. Radical egalitarian measures, as
practised in Ethiopia and Tanzania in the 1970s and 80s, probably undermined
overall farm production and food security, leading to increased poverty (see
Box 2.5). This was due to the high level of insecurity generated by fears of fur-
ther redistribution and a consequent unwillingness to invest effort in measures
to improve soil conservation and enhance fertility.

The economics of land redistribution and its impacts on poverty

If economic growth is to reduce poverty, then the benefits of such growth need
to be distributed equitably within society. In practice, in a number of cases
growth has brought negative consequences for equity and has even increased
poverty. Hence, explicitly pro-poor strategies for economic growth need to be
devised, which may include more direct measures to ensure the poor gain
better access to resources. This requires an understanding of the links between
economic growth and the distribution of incomes and assets, in particular those
based on land rights, as discussed below (see also Box 2.4).

Economic research, using time series data from developing countries has in-
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vestigated the links between inequality and economic growth. Inequality fre-
quently increases in the early stages of development, but can subsequently de-
crease as economic growth becomes broader based. In the majority of cases,
however, the income of the poorest groups appears to have increased in absolute
terms during periods of growth. Growth is as often associated with increasing in-
equality as it is with decreasing inequality (Deininger and Squire, 1997).

Box 2.4: Efficiency and poverty considerations of land reform in Zimbabwe

The highly uneven distribution of rural incomes in Zimbabwe is a direct consequence of land
ownership patterns. Some 4,500 large-scale, mostly white commercial farmers dominate
Zimbabwe's agricultural sector, denying access to the bulk of the nation’s natural resources for
over six million people, who must exist in the more marginal areas of the country. This imbalance in
land holdings, reflected in gross income disparities between the two groups, has greatly impeded
growth in rural incomes for poorer households,

With such a central economic position occupied by large-scale farmers, attempts to reform land
tenure are typically countered by claims which emphasise the substantial costs that such measures
may entail, such as reduction in agricultural production and thereby GDP, deteriorating race
relations and diminished foreign investment. A key assumption here is that the break-up of large-
scale farms into smaller units means a decrease in overall productivity, an assumption which is not
borne out by research from elsewhere (Platteau, 1992; Lipton, 1993). This economic argument
against land reform has also frequently subordinated claims based on historical grievance and the
need to right such long-standing wrongs. Appropriate [and taxation could promote more efficient
land use within large farms, while the redistribution of some land from commercial farms would
increase the number of small and medium-scale farmers, help intensify land use and enlarge the
scope for enhancing rural incomes. Thus, land reform needs to consider a combination of ways to
address historic claims as well as promote greater land use efficiency.

Source: Moyo, 1999

Economic analysis has also shown that countries with considerable in-
equality in wealth distribution may experience poor levels of economic growth,
and a clear relationship has been found between more equal distribution of
land holdings and other assets, and higher levels of economic growth.

El Ghonemy (1990; 1994) argues that reducing land concentration is a more
effective strategy against poverty than relying on agricultural growth alone.
Statistical evidence shows a link between a reduction in rural poverty and de-
clining land concentration during the land reform periods in Egypt, Morocco
and Tunisia. Analysis of data from 21 developing countries which have un-
dertaken land reform also indicates that while agricultural growth can cut
poverty levels by 50% over 60 years, a 30% reduction in land concentration,
combined with the same levels of growth, could achieve the same results in just
15 years (Tyler et al, 1993). Support for such analysis can be drawn from the
case of Egypt, where the proportion of rural people below the poverty line fell
from 56% to 18% between 1950 and 1982, as a result of sustained agricultural
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Box 2.5: Impacts of land reform on rural poverty in Ethiopia

In spite of egalitarian intentions, land reform in Ethiopia over the last few decades has generated
an increase rather than a decrease in rural poverty. With the seizure of power in 1974, the Derg
military regime abolished feudal land ownership and distributed usufruct rights to peasant
associations (kebelle) in an attempt to reverse the long-standing social differentiation found under
the imperial period. While ownership of land resided with the state, the right to use it was
dependent on residence in a particular kebelle. This use right could neither be sold nor exchanged
and land was subject to periodic redistribution. This enabled those coming of age to acquire plots
of land, but led to great insecurity amongst other land users, who were moved from plot to plot
and lost portions of their holdings to others. Family holdings were further diminished, in the event
of either old age or death, by subdivision between children.

While such land redistribution did much to reverse the previous highly unequal distribution of
land and wealth, it has also served to exacerbate rural poverty. With much uncertainty as to how
long a family’s holding would remain its own, there is little incentive to invest in it, nor to manage
it carefully according to traditional methods of crop rotation, organic soil fertilisation and
fallowing. Moreover, because the right to use land depends on residence (where extended periods
of absence from the kebelle could result in land being forfeited), many people have chosen to stay
inrural areas to retain these rights, swelling the population to over 47 million. Since their land is
subject to periodic redistribution, an increasing number of people have had to survive on a
decreasing quantity of land-which, in the absence of easy access to capital and improved
technologies, has increased rural poverty and destitution.

Despite the fall of the Derg, and the establishment of an elected government, Ethiopia’s land
policy continues largely unchanged today, prohibiting the selling and mortgaging of land but
allowing short-term leasing and hiring of labour. The widespread rural poverty that characterised
earlier periods has, however, yet to see significant improvement. One of the principal defects with
this land policy lies in the denial of secure rights of land tenure to the user. If established, such
rights could provide much better incentives for proper management and longer term investment,
and could be based on a combination of private and community-based systems. Yet it must also be
recognised that in order to address the problems of rural poverty in Ethiopia in a more
comprehensive way, land reform must go hand in hand with the development of new opportunities
within an increasingly diverse national economy.

Source: Rahmato, 1999

growth plus a major programme of land reform in favour of smallholders. This
evidence suggests that the poor are most likely to benefit from a combination
of economic growth, increased investment, and redistribution of assets.

One reason for the link between relative equality in land ownership and
higher levels of growth in developing countries is the relative efficiency of
farm production by large numbers of small producers, as opposed to small
numbers of large ones - the so-called inverse relationship between farm size
and productivity, a feature observed by economists since the 19th century. A
large number of smaller farms can produce and earn more than a small number
of large farms operating at the same level of technology. This, in turn, can be
explained by the combined effects of low labour costs, where farming families
work their own land, and the desire to maximise returns to their scarce asset —
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land. Large farms depend on hired labour to a much greater extent, which has
associated costs, such as supervision to ensure quality of effort. Smaller,
family-run farms are generally able to avoid the transactions costs associated
with labour markets, by applying family labour or making informal arrange-
ments to gain access to extra labour within the local community, at a lower cost
than market wage rates (Platteau, 1992; Lipton, 1993).

The inverse relationship between farm size and productivity runs counter to
the theory that agricultural production is subject to significant economies of
scale. This theory was based on the notion that large farm size will minimise
capital transaction costs and ensure more effective use of indivisible capital
inputs, such as large machinery. The problems associated with indivisible cap-
ital resources can be overcome through the operation of a hiring system or by
group ownership, although there will usually be some associated transaction
costs. But, since capital makes a relatively small contribution to agricultural
production in many African countries (Platteau, 1992), such scale economies
are of minor importance. While larger farms may, in some cases, be shown to
be more productive, this is usually due to their privileged access to technology,
credit and information, for instance in areas where green revolution technol-
ogy dominates.

The general implications of these arguments are that the greater and more
secure farmers’ sense of ownership over small, family-run farms, the greater
will be the labour input, and the higher the resulting land productivity. Pro-
moting labour intensive growth, including the encouragement of small farms,
and more egalitarian land relations is likely to have a more significant impact
on reducing poverty than more capital intensive growth which marginalises
small producers and undermines their land rights. Overall, economic analysis
provides a powerful argument in favour of land reforms that both improve
land distribution and enhance tenure security for small farmers within an over-
all strategy of labour intensive growth (World Development Report, World
Bank, 1990).

An important caveat however, is that labour intensive strategies may also be
linked to poverty in that they may promote exploitation of labour. Firstly,
labour intensive growth may not benefit women who are already likely to be
overworked (Lipton and Maxwell, 1992). This problem, however, can be ad-
dressed by strengthening women’s own land rights, and their opportunities to
control productive enterprises. Second, labour intensive farm activities need
not be confined to small holdings, since some cash crops also require labour-
intensive production methods, such as on large tea and coffee estates, where
private capital has a dominant role. Here, however, there are opportunities to
promote community-private sector partnerships, through ethical trading and re-
sponsible investment initiatives, which can improve labour conditions, and
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Box 2.6: Approaches to land redistribution in Africa

a) Where is redistribution an issue?

Redistribution programmes are currently underway in Zimbabwe, South Africa, Namibia, Ethiopia, and
Eritrea. In many countries, redistribution is primarily a political issue. The debate is increasingly framed
in terms of restitution of lands lost through state-driven dispossession, rather than transfer from rich
to poor producers, as it was prior to the 1990s.

b) What are the objectives of redistribution?

Objectives of redistribution programmes appear over-ridingly political. Bringing more land into
production and achieving greater land use efficiency are also considered, but often the land obtained
is not of sufficient quality to improve significantly the livelihoods of beneficiary farmers. The economic
implications of redistribution are often given less weight than social justice and land restitution
arguments. But it should be remembered that costs of redistribution can be very great, if land is
acquired at market rates, or full compensation paid for expropriated fand. In South Africa, one of main
aims of the redistribution programme has been to "un-pack’ very overcrowded Communal Areas, thus
reducing the pressure on environmental resources, Programmes elsewhere have often been aiming to
resettle refugees, or displaced peoples.

¢) What processes have been used?

In the main, governments have expropriated or purchased land for redistribution, but in some cases,
direct purchase by beneficiaries has been explored as an option. More indirect approaches, such as
imposing ceilings on land holdings, provide an indirect way for the state to prevent unjust or
monapolistic land purchase. In South Africa, where one of the objectives of reform is the redress of
past discrimination, beneficiaries of redistribution programme can choose to receive cash in fieu of
land. Market mechanisms can also lead to redistribution of land, though tenure rules may have to be
changed to enforce sales. Traditional community land management may also operate an effective
form of redistribution. In Kenya, for example, even where titles are held, sales may not be approved
by elders if the seller will become fandless as a result. Land invasion is a spontaneous, de facto
approach to land distribution, used by activists to force the government’s hand.

d) What lessons have been learned?

@ Greater emphasis should be placed on supporting productivity and access to input and product
markets following redistribution. There are risks of harvest shortfalls during the transition period, if
planning does not take account of short, medium and long-term effects on farm production and
socio-economic life.

@ Delays in implementation may weaken the political impetus needed to make redistribution work. In
some cases, failure to redistribute rapidly generates further tensions and potential for conflict.

® State directed land redistribution can lead to heightened tenure insecurity, as in Ethiopia (see Box
2.5), and if infrastructure and extension services are not available, then the process does not
necessarily bring increased production.

@ The state has to withdraw at some point from the process, but the extent to which the market
mechanism should be allowed to take over the allocative role has not been sufficiently explored.

@ There is a need to resolve the aims of redistribution programmes. Are they to provide access to land
or to livelihoods? Or to promote resettlement in urban or rural areas? Or, indeed, to provide land or
a cash payment to beneficiaries?

® Demand-led land reform often results in sporadic pockets of resettlement and poor overall planning.
A systematic approach may be a better option.

@ Redistribution programmes are time consuming, expensive, difficult, and fraught with problems.

Source: Workshop group discussion; DFID, 1999
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strengthen community shares in the products, and community rights over land
alienated to commercial estates.

Reforms which improve land distribution and strengthen small farmers’ se-
curity, can be justified both as a poverty reducing measure and from the point
of view of economic efficiency. There are direct benefits for the recipients of
redistributed land, higher levels of production than where land is highly con-
centrated, and these factors can contribute towards higher levels of growth.
Land reform can also promote more equitable patterns of growth which shift
both income and power to poorer groups. This can generate important multi-
plier effects, by stimulating local employment in urban and industrial devel-
opment, as a result of the growing consumer demands of increasingly
prosperous smallholder farmers.

Since land holdings are relatively equitable in sub-Saharan Africa, in many
countries land redistribution has not been deemed a relevant approach to land
reform. Redistributive land reform is inevitably a highly politicised process,
and it is never unproblematic. Box 2.6 provides an overview of some of the
issues involved in contemporary land distribution programmes in Africa. How-
ever, the persistence of poverty, poor economic performance and growing in-
equality in countries with inequitable patterns of land holding require renewed
attention to redistributive land reforms, and the benefits they can bring.

LAND MARKETS

Whether or not land is registered and titled, the emergence of formal and infor-
mal land markets is increasingly apparent in many parts of Africa. This is the case
particularly in high potential and peri-urban areas, and those with high popula-
tion densities. Land market issues were identified as an important topic for fur-
ther investigation by land tenure practitioners from throughout Africa at the
DFID Workshop on Land Rights and Sustainable Development in Sub-Saharan
Africa held in 1999. The substance of this discussion is presented in Box 2.7.

Economists argue that market transactions in land are beneficial because
they should allocate land from less to more efficient producers. In a rational
world of perfect markets, inefficient producers will benefit from selling their
land, because the market value should exceed that of the income stream they
are able to generate themselves. More efficient producers, on the other hand,
should be able to generate greater incomes and should find it profitable to
invest in land purchase. Moreover, if small farms are indeed more efficient
than large ones, land markets should also promote greater equity, since they
should encourage the transfer of inefficiently used large land holdings to more
efficient smallholders.

The spontaneous development of market transactions in recent years within
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Box 2.7: Findings of workshop discussions on land markets

1. What is meant by a Jand market?

Markets in land deal in land rights. They are active throughout Africa, in both customary and formal
systems, and discussion should consider the whole range of transactions, including:

® the buying and selling of freeholds, as well as temporary transfers such as lease and rental

@ long and short term informal land borrowing including land pledging;

@ land mortgaging;

@ land exchanges;

@ land pooling and other informat arrangements.

Land transactions take place not only between individuals but also between companies and public
bodies. In customary systems, exchanges may involve social units such as lineages.

2.The relationship between formalisation of tenure and development of land markets

@ Customary systems tend not to acknowledge the permanent alienation of land, because underlying
rights are held by family and lineage, not individuals.

® However, since customary systems are responsive to new needs and opportunities, and under pressure
of market forces and growing land values, many have come to accept land alienation. Urban
development and the growing value of land for uses other than agriculture are major forces driving the
development of a market in land ownership rights.

@ Formalisation of land tenure through titling is neither necessary nor sufficient for the development of a
western-style land market. Demands for a formalised land market are generally first voiced by
individuals from outside the community, such as officials and merchants who want to acquire land to
which they might not be entitled under custom.

@ Formalisation can create greater security of tenure for those who purchase land, facilitating exchanges
and increasing land values. However, where markets are not well developed, formalisation of tenure
will not produce land sales. Equally, where people have few or no livelihood options outside agriculture,
little fand is likely to enter the market.

@ Simple approaches to formalising land market transactions are evolving in the field, such as
announcement of agreements at public meetings, providing facilities for written transactions,
registration of contracts, and the witnessing of signatures.

3. Impacts of land markets on poverty

@ There is no clear correlation between the development of land markets and increasing concentration of
land in a few hands. There is also insufficient evidence to assess the impact of fand markets on levels of
landlessness, in different circumstances. Growing land concentration has been reported from Rwanda
and some areas of Kenya, but elsewhere in Kenya and in parts of Uganda land distribution has become
more equitable with the establishment of land markets.

@ Nevertheless it is possible to identify certain situations where land markets concentrate ownership and
accelerate landlessness. This may occur, for example, where land markets develop in chaotic fashion in
peri-urban areas. This is sometimes linked to abuse of power by traditional authorities who alienate
community lands to outsiders (e.g. cases in South Africa, Ghana). Distress sales by poor households
constitute another example. However, in general, poor households that are dependent on agriculture
usually try to keep hold of some land.

@ There is a need to examine land markets from a gender perspective. Poorer women may suffer in cases
where their spouse alienates family land, but the better off may be able to acquire land in their own
right when markets in land develop.
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4. Effects of land markets on economic growth
The importance of land markets as a means to provide better access to credit has been seriously

overstated. Only for larger landholders and where banking systems and formal credit markets are well
developed does this link seem to hold. For smallholders, borrowing within the community, or micro-
credit schemes, provide more reliable and efficient sources of finance, neither of which depend on the
existence of transferable land titles.

Theory suggests that land markets should allocate land to more efficient users. However, in rural
Alrica, purchasers often bank land for the next generation, leaving it unfarmed. Thus, land market
development may lead to speculation rather than increased investment.

5. Action needed

Not enough is known about the operation of land markets in Africa. The lack of adequate multi-
disciplinary studies seriously impedes a proper discussion of policy options. Areas for further
investigation include the impact of land markets on land concentration and poverty, the role of land
markets in promoting livelihood diversification, and the importance of rental markets for the poor and
for agricultural efficiency.

Source: Workshop group discussion; DFID, 1999

customary tenure systems bears out the idea that land markets provide net ben-
efits for buyers and sellers. But there is little evidence that such markets en-
courage the transfer of large land holdings to small farmers, as would have
been expected from economic theory, given the greater efficiency of small-
holders. More often than not, land markets appear to encourage land concen-
tration. Economists explain this by pointing to market distortions, which
prevent the development of perfectly free and fair land markets, as follows:

e In practice the market value of land often exceeds that of the income stream
that can be derived from it. In many countries, the better-off invest in land
as a hedge against inflation, and speculate on future increases in land val-
ues, especially in circumstances which favour conversion from agricultur-
al to residential or industrial use.

e Landlords, or traditional authorities, may have a strong incentive to dispose
of land held in trust, at the expense of claims by tenants or community
members, who lose access to land and gain few if any benefits from the sale
(see for example Kasanga (1999) for a discussion of the land market situa-
tion in peri-urban Kumasi, Ghana).

e Alongside the speculative value which land frequently acquires, a variety
of hidden subsidies and tax incentives can artificially inflate land values
(Deininger and Feder, 1999).

e Fixed transaction costs make it difficult for landowners to subdivide hold-
ings or sell small parcels, and for small farmers to acquire them (Deininger
and Feder, 1999).

e In sub-Saharan Africa many small farmers, and especially the landless poor,
operate within a partially non-monetised economy, and have no access to
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capital or sources of finance. As a result they are unable to enter the land
market. Moreover, low levels of literacy, and inadequate market informa-
tion allow the poor to be exploited in market transactions by the better off.
e Natural hazards such as drought, and the stress and shocks they impose on
livelihood systems, bring about swings in the supply and demand for land.
Distress sales occur particularly during times of hardship, when market val-
ues are low. Buyers subsequently benefit when conditions improve and
land prices increase. Although the poor rarely sell all their land, it becomes
more difficult to buy it back, once sold (Deininger and Feder, 1999).
Where markets are distorted in these ways, the existence of formalised prop-
erty rights can accelerate such a concentration of land holdings. Although there
may be some economic advantages, for instance in facilitating land transfers
to the urban sector or for promoting commercial farming, the benefits tend to
accrue to the better off with the poor often losing out. The relationship be-
tween the formalisation of land rights and the development of land markets,
and between the development of land markets and the livelihoods of the poor
are complex and, as yet, poorly understood.

As noted earlier, the growth of land markets does not require the existence
of formalised property rights. In customary land tenure systems, especially in
West Africa, a wide variety of transactions, including land loans, leases, share-
cropping contracts, exchanges, and pledges are well established features of
socio-economic life, within and between communities and kin groups. Such
transactions are subject to revocation, contest and re-negotiation over time, as
conditions change, providing the advantage of considerable flexibility.

Rental markets, including those recognised by customary systems, deserve
more attention, because of their low transactions costs and greater accessibil-
ity for the poor (Deininger and Feder, 1999). Rentals, leases and loans do not
involve the permanent alienation of land, and provide benefits for both lessor
and lessee. Land borrowing arrangements provide a mechanism for landhold-
ers to dispose, temporarily, of land they cannot utilise, and for in-migrants,
the displaced or dispossessed to take up farm production. Moreover, share-
cropping, as a form of payment in kind for land access, is not necessarily as
exploitative as has been supposed. Sharecropping offers a means by which the
poor can gain access to land, and in Africa it often provides an important form
of risk sharing and mutual aid in times of crisis, strongly rooted in social and
kinship relations. Thus, land rental and sharecropping markets have mixed im-
pacts on poverty and inequality depending on the terms. In promoting land
market development, several important areas will require attention, such as
the monitoring and regulation of rental markets, encouraging the provision of
more equitable contracts, compensation for investments, as well as vltimate
possibilities for land purchase by tenants.
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CONCLUSIONS: THE RELEVANCE OF LAND TENURE AND LAND
REFORM TO POVERTY ERADICATION IN AFRICA

Across the developing world, land reform, whether through land distribution
or changes to tenure legislation, has had some success in combating poverty,
and in promoting economic growth. This has occurred in cases where:

e the poor have been explicitly targeted as beneficiaries;

e ceilings on land ownership have been effectively enforced,;

e marketing opportunities for farm produce have been available and agrarian
support services provided alongside a wider emphasis on rural develop-
ment;

e focused, coordinated programmes have been sustained over a long period
of a decade or more;

e there has been beneficiary participation in programme design and imple-
mentation, especially in land adjudication;

e flexible design of tenure reform or land distribution has allowed for insti-
tutional learning from experience, and adaptation to varied and changing
circumstances.

Both historically, and in global terms, the redistribution of large landholdings
with provision of secure smallholder rights, often in the form of titles, appears
to have been the most successful model for land reform around the world. But
this approach has not generally been relevant to much of Africa. In those
African nations in which land ownership remains highly skewed, redistributive
land reform is a relevant approach, but it can be difficult politically. If the de-
sired results are to be achieved, government needs to be tough in order to over-
come the entrenched power of landowners who are often closely linked to the
political class. Moreover, land redistribution is no substitute for wider pro-
grammes to tackle poverty within crowded communal areas.

Within Africa, land titling and registration, especially on a nation-wide basis,
has not proved to be an effective approach against poverty, although there may
be specific circumstances where it is relevant. These include cases where there
has been a breakdown of indigenous tenure systems, where land encroach-
ment by outside interests is common or increasing, and where defensive reg-
istration is needed to safeguard individual and group rights. It may also be of
value in areas with a high level of land fragmentation, disputes and inheri-
tance problems, especially in ecologically fragile lands where the intensifica-
tion of agriculture is unsustainable, and where inter- or intra-ethnic conflicts
over land are apparent. Such cases frequently overlap and careful context-spe-
cific diagnosis is required to identify specific reforms, targeted to assist the
poor in providing land access and more secure rights.

Stepping aside from major programmes focusing on land reform, several
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other interventions can promote more equitable, efficient land use as a com-

ponent of pro-poor economic growth, but which stop short of major land

reform. Possible measures include:

e recognition and integration of customary rights into the legislative frame-
work and their registration, where appropriate, on a community basis;

e cxtension of tenants’ rights and the development of more accessible rental

markets;

e promotion of women’s access to land and the reform of inheritance laws to
promote greater gender equality;

e introduction of low cost survey and registration procedures for the demar-
cation and confirmation of community land rights;

e support to community-based natural resource and common property man-

agement;

e building decentralised, local institutions for land rights management,
including a role for customary institutions, especially in the settlement of
land-related disputes;

e land rights advocacy on behalf of the poor;

e promotion of stakeholder participation in land policy development.

This chapter has sought to provide an overview of the linkages between land

reform, poverty and economic development, which are also discussed in more

detail in subsequent chapters of this book. In particular the gender dimensions
of the links between land rights, development and poverty are addressed in

Chapter 9.

While all are agreed that secure land tenure is important for both poverty re-
duction and economic development, it is important to avoid simplistic as-
sumptions about how to design arrangements that can best support agricultural
development. Over recent decades, top-down, centralised approaches to land
and tenure reform have been attempted based on sweeping assumptions — for
example that individual private property is the sole foundation for agricultural
development, as in Kenya, or, as in Ethiopia, that all land should be owned and
controlled by the state, and the rural populace should be given use rights in
equal shares. Both of these approaches have generally failed, often undermin-
ing security of tenure, and in some cases deepening poverty and allowing richer
groups to gain control over valuable resources.

It is now recognised that, in many cases, customary tenure systems remain
quite effective, and capable of evolution to accommodate changing circum-
stances. With the benefit of hindsight, the more cautious experimentation with
less radical, less comprehensive reforms underway in Africa today point the
way to more open, participatory and decentralised policies and institutions for
land and land rights management capable of delivering lasting benefits for the
poor, and for African nations as a whole.
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Does Africa Need Land Reform?

Jean-Philippe Platteau

INTRODUCTION

It is recognised that land reforms which involve redistribution (radical land re-
distribution, land ceilings, transformation of tenants into owners, etc.) are not
needed in most parts of sub-Saharan Africa given the relatively egalitarian
nature of land allocation mechanisms prevailing at village level'. Many argue
instead for land reform aimed at consolidating indigenous land tenure rights
through a centralised formal procedure of registration and titling.

Two dominant views support such a policy stance. According to one view,
the inadequacy of land tenure systems stems from a fundamental disequilib-
rium or misfit between systems embodying a long tradition of extensive farm-
ing practices on the one hand, and the requirements of output growth from a
shift to more intensive agriculture on the other (Lewis, 1955: 121; Eicher and
Baker, 1982: 98-99; Giri, 1983; Falloux, 1987; Ault and Rutman, 1979;
Gourou, 1991: 156). If this view is followed, nothing short of a drastic alter-
ation of customary land rights by the public authorities would provide a viable
solution.

Another, much more optimistic view denies such a static interpretation of
African land systems, and proposes instead a dynamic picture in which in-
digenous land rights, under the impulse of market forces, are capable of sig-
nificant autonomous evolution in the “right” (efficiency-enhancing) direction.
Hence the label “evolutionary theory of land rights” (ETLR) given to this doc-
trine (Platteau, 1996c¢). It should be noted that public authorities still have an

1 Major exceptions to this general picture concern areas of white settlement, such as South Africa, Zimbabwe, and
Namibia, where extreme disparities in land holding persist.
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important role to play under this theory, as autonomous changes in land rights
need to be supported by government intervention to formalise and consolidate
these newly emerging rights. _

This chapter questions the conclusions of this theory on the basis of both
theoretical arguments and empirical evidence. It starts by presenting the cen-
tral thesis of the ETLR. Thereafter, a critique is offered that considers succes-
sively the effects of land titling (and greater individualisation of land rights) on
investment behaviour, land market activation, and equity. It ends by sum-
marising the main findings of the study and drawing its main policy implica-
tions.

THE THEORY

The basic position of the evolutionary theory of land rights is that as land
scarcity increases, people demand greater tenure security. As a result, private
property rights in land tend to emerge and, once established, to evolve towards
greater measures of individualisation and formalisation (Demsetz, 1967; Ault
and Rutman, 1979; Noronha, 1985; Feder and Feeny, 1991). Deepening indi-
vidualisation takes place in relation to the range of rights held, and the level
of autonomy with which the landholder can exercise these rights. The range
refers to the package of rights enjoyed by the landholder, including rights of
use and rights of transfer. Typically, rights over a given piece of land begin to
be asserted in several ways: by choosing which crop to grow and how to dis-
pose of the harvest; and by preventing others from exploiting the same parcel
(e.g., by grazing their livestock). Individualisation develops through a gradual
extension of use rights (for example, the right to recultivate the same plot of
land even before the normal period of fallow has elapsed, or the right to plant
trees and to bring other improvements to the land) and, above all, the rights to
transfer their interest in the land to others. The latter may comprise the right
to lend the land along traditional lines (as part of a wider relationship of re-
ciprocal exchange between two families or lineages), the right to give it, be-
queath it, rent it out for cash and, ultimately sell it.

Individualisation of land tenure is also reflected in the growing autonomy
enjoyed by farmers over how they may use the land and, particularly, regard-
ing their decisions to transfer it. Thus, in the initial stages of individualisation,
the rights to rent out or to sell land parcels are seriously circumscribed by the
requirement that land ought to remain within the family or the lineage. It is the
responsibility of the family or lineage heads to see to it that this condition is
duly respected and this is why their permission is explicitly required before any
sale of land can take place. Such conditions are however, gradually relaxed as
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land becomes more scarce, so that at advanced stages of the individualisation
process, land transactions become increasingly supported by written evidence.
In the ultimate stage of this process, when land becomes extremely scarce and
valuable, public sector involvement is called for as there is a pressing demand
for legally protected land titles. Maximum security of land tenure can then be
achieved.

In other words, the ETLR contends that a spontaneous movement towards
individualisation and formalisation of land rights unfolds under the combined
pressure of growing land scarcity and increasing commercialisation of land-
based activities. Only in the final stage, must this endogenous evolution be
aided by a public intervention designed to consolidate and legally sanction the
rights that have emerged in the field. In the following sections, we shall ex-
amine the two ways in which the theory explains that land rights are trans-
formed.

Endogenous evolution

The considerable flexibility of indigenous land tenure arrangements is em-
phasised by many scholars. As can be seen by the recent experience of many
African countries, growing population pressure and increasing market pene-
tration, particularly since the introduction of commercial crops such as oil
palm, cocoa, coffee, cotton, groundnuts, etc. in colonial times, have given rise
to gradual but significant changes in land tenure practices. These have in-
volved the enhanced individualisation of tenure, a higher incidence of land
sales (first disguised, then increasingly in the open), increased use of money
in connection with land loans, and a shift from matrilineal to patrilineal in-
heritance patterns (Boserup, 1965; Noronha, 1985; Downs and Reyna, 1988;
Migot-Adholla et al, 1991; Bassett and Crummey, 1993).

Over time, rules of inheritance have evolved towards increasingly direct
transmission of land between father and sons and, as a result of the individu-
alisation of land tenure, younger members of society have started to emanci-
pate themselves (albeit rather slowly) from the authority of their elders. Such
emancipation may involve a converse process by which family heads rid them-
selves of the responsibility of paying tax and marriage costs for their sons.
Moreover, customary modes of land transfer through gifts, exchanges, loans,
renting, pledges or mortgages have intensified and sales of land, though often
redecmable to the seller, have begun to take place in some areas, running
counter to one of the most deep-rooted customary limitations on land use. At
first, sales were sanctioned only among members of the group (such as those
sharing common descent or residence), but later spread to outsiders with ap-
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proval of the group or its head, and still later even without such consent (Bruce,
1986: 38, 40). In addition, sales may initially be subject to a right of pre-emp-
tion by family members or to a right of repurchase by the seller (Bruce, 1993:
42).

With greater integration of rural areas into the market economy and grow-
ing population pressure, the above modifications in African customary land
tenure arrangements have tended to accelerate during the post-independence
period, often in spite of and with few connections to the formal land laws en-
acted by the state.

Public sector involvement

Let us now turn to the second way in which land rights can be transformed, as
a result of government intervention. According to the ETLR, formal private
property rights, far from being imposed from outside by public authorities, ac-
tually emerge in response to a pressing demand indirectly expressed by in-
creasingly insecure landholders. The story continues as follows.

When land acquires a scarcity value, landholders begin to feel uncertain
about the strength of their customary rights, and disputes over ownership of
land, inheritance and land boundaries tend to multiply. Landholders will tend
to assert increasingly individualised use rights to given plots as population
continues to rise, such as the right to resume cultivation of a specific plot after
a period of fallow; the right to assign the plot to an heir or to a tenant; the right
to prevent secondary claimants (e.g. the right of pastoral herders to graze their
animals on crop stubble) from exercising their traditional prerogatives; and
the right to dispose freely of the land. This increasing assertion of individu-
alised rights gives rise to numerous conflicts which become more difficult to
resolve and entail rising costs. With rising land prices, the expected gain from
obtaining specific land rights begins to outweigh the costs. The rising inci-
dence of land conflicts and the accompanying threats to social order provide
clear signals for the government to act.

The expected response from national governments to these signals is to
carry out administrative reforms to encourage a more effective use of resources
and to address the social tensions arising from land disputes. Sooner or later,
such reforms include a formal registration of private land rights and fully
fledged land titling procedures. As a consequence of such formal adjudica-
tion, the theory posits that all conflicts should then be resolved, leaving noth-
ing further to dispute: once adjudicated, well-defined property rights ought to
put an end to uncertainties and ambiguities.
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The beneficial effects of land titling

Two types of beneficial economic effects are expected to follow from the
proper recording of private property rights in land: allocative effects resulting
in more efficient use of the land available; and dynamic effects resulting in
land conservation and improvement (Demsetz, 1967; Johnson, 1972; Ault and
Rutman, 1979; Feder, 1987, 1993; Feder et al, 1988; Feder and Feeny, 1991;
Barzel, 1989; Binswanger et al, 1995).

Gains from more efficient use of the land arise from two distinct sources.
First, more efficient crop choices become possible because any bias in favour
of short-cycle crops (arising from tenure insecurity) is removed when land
titles are introduced. Second, under the same circumstances, land is likely to
be transferred from less to more dynamic farmers and consolidated into larger
holdings, thereby eliminating the excessive fragmentation and subdivision en-
couraged by traditional land allocation and inheritance patterns. By putting an
end to ambiguity in property rights, land titling greatly reduces transaction
costs and encourages land acquisition by those able to make best use of it. The
development of the land market is also often supposed to induce a switch from
subsistence cultivation to commercial agriculture given its transfer to more
dynamic, market-oriented farmers (see, e.g., Falloux, 1987).

Fully-fledged private property rights not only improve the allocation of land
for different uses and different users, they also enhance investment incentives.
The dynamic impact of land titling on investment behaviour can be broken
down into demand and supply effects. Or, to put it another way, landowners
whose rights are legally protected can be expected to be both more willing
and more able to undertake investment.

They are more willing to invest for essentially two reasons, the first of which
stems from a point made long ago by John Stuart Mill. He argued that when
farmers are better assured of reaping the future benefits of their present efforts
and sacrifices, thanks to secure use rights, they have greater incentive to invest
in soil conservation measures, land improvements and other operations that
raisc productivity in the long term (Mill, 1848). This “assurance effect” fol-
lows from the fact that when farmers feel more secure in their ability to main-
tain long-term use over their land, the return on long-term land improvements
is higher. Conversely, lack of tenure security creates the risk of land loss, and
an associated fall in expected income from investment. Second, when land
can be converted to monetary form through sale, improvements made through
investment can be better realised, thereby increasing its expected return. In-
vestment incentives are then again enhanced (Besley, 1995¢: 910-12; Platteau,
1996c¢: 36). This second effect may be called the “realisability effect”.

Farmers with title to land may be not only more willing but also more able
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to invest. This is because, when freehold titles are established, land acquires
collateral value and access to credit is therefore easier. This “collateralisa-
tion effect” is especially true regarding formal lending sources which often
have imperfect information about the borrower?.

If we exclude gifts and inheritance, land may change hands in two main
ways: through foreclosure on mortgages or through voluntary market transac-
tions. In both cases, greater economic efficiency is the expected outcome,
whether in static or dynamic terms.

Beyond the above efficiency effects, land titling has the additional advan-
tage of providing the government with a precious tool for assessing property
taxes and thereby increasing its revenue. Furthermore, by identifying the pos-
sessors of rights over each and every land parcel, the centralised recording of
land rights enables public authorities to bring clear and definite solutions to any
land dispute or complaint and to thereby lay down the basis of law and order.
From the above presentation of both the predicted evolution of land rights and
the expected effects of this evolution on economic efficiency and social order,
it is evident that the ETLR assumes that a beneficial mechanism is at work in
societies subject to growing land pressure.

To say that the evolutionary process is beneficial does not, of course, imply
that it must be trouble-free. The pervasive incidence of land disputes and liti-
gation during the transition period leading to public registration of land rights,
also reflects the conflictual process through which a more efficient land system
emerges. Moreover, there is a strong possibility that land distribution will
become more unequal as this process unfolds.

ASSESSING THE EVIDENCE

The effects of tenure security on investment

The empirical evidence on the relationship between land rights and invest-
ment or productivity in African agriculture is inconclusive. This holds true
whether the level of investment is compared between lands protected by a
formal title and non-registered lands, or between lands characterised by vary-
ing degrees of tenure security.
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