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'The Patriarchal Theory': Some Modes of Explanation of Kinship in the Social

Sciences

Rosalind Coward

This thesis covers aspects of the history of the theorisation of sexuality
and kinship in the period between 1860 and 1930. The history presented here
is selective. It is organised around a problem of contemporary relevance.
This problem is why it has become difficult to produce a historically
specific account of sexual organisation in society without falling into

essentialist notions of sexuality.

The thesis argues that there are two dominant explanations for the
emergence of this theoretical difficulty. One is that during the period
under investigation there was consolidated a division of attention between
various theoretical discourses. Aspects traditionally entailed in any
consideration of sexuality - kinship, marriage, the family, reproduction,sexual
instincts - were raised in different ways by different discourses. The
divisions between these discourses was consolidated in part around this
division of attention. The other factor influencing our contemporary
problem is that in so far as sexuality has been treated within the

social sciences, it has come under a theoretical division between the
individual and society. Consigned in general to the realm of the
individual, sex has fallen prey to a dispute between modes of explanation.
The division is between those explanations which insist on the primacy of
the individual attributes and those which seek to explain all phenomena

by reference to the interaction of elements in a given society. The
thesis argues for the need to transcend the limitations imposed by this
theoretical division.

The thesis is in two parts. The first traces the treatment of sexuality
which came to dominate in the second half of the nineteenth century through
a particular study of kinship. It reveals both the dominant modes of
explanation and the themes and preoccupations for which these debates were
vehicles. These preoccupations reveal how discourses were consolidated
with different objectives, modes of attention and modes of explanation.

The second part traces the division of attention within those discourses
which now have the greatest claim as explanations of sexual relations within
society, that is between marxism and psychoanalysis. It shows how, and for
what purpose, certain concepts were mobilised; it discusses whether the
heritage of concepts drawn from earlier debates limits the advances which can
be made while remaining within traditional disciplines.

The purpose of this study is to reveal primarily the limiting effect of
the theoretical division between individual and society on studies of
sexual division. It aims to show that while this division is operative,
accounts of sexuality will be dominated by essentialist explanations. It
argues for breaking down the divisions between existing disciplines, and
in particular the division between psychoanalysis and some of the social

sciences.
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INTRODUCTION

When we turn our attention to theoretical discourses, our gaze falls
on what the discourse itself sces, its visible. This visible,

Althusser writes in Readines Capital is the relation between objects and

concepts that the discourse proposes. 'The theoretical problematic of

(1)

a given theoretical discipline' will render visible only those
objects or problems that occur within its horizons and upon its terrain.
Only these objects and problems are significant for the theoretical
discipline, and have a place within its overall structure. Other objects
and problems are therefore insignificant; they fall into the interstices
of the structure, they become invisible. 'Tt is the field of the
problematic that defines and structures the defined excluded from the
field of visibility.' (2)

A certain relationship of necessity exists between these two
moments. The invisible is not simply anything whatever outside the
relationship between objects posited by a discourse, it is within the
discourse, it is what the light of the discourse scans without picking
up its reflection. 'To see these over-sights, to identify the lacunae
in the fullness of discourse, the blanks in the crowded text!', (3)
something more than close attention is needed. What is required is 2
new gaze, an informed gaze, itself not the product of any one individual
but made possible by changes on the exercise of vision, changes in
social and political conditions.

Althusser's 'informed gaze' is that of a 'science' regarding its
ideological predecessors. Without making such grandiose claims however
the metavhor can be extended to encompass the effects of a shift in political

and theoretical concerns which then reveals blanks in previous theoriezs.

In recent years, a new form of attention has been turmned on social and



political sciences. It is a gaze arising from the politics of feminism,

a gaze which has turned to these discourses requiring illumination about
the social position of women. From this informed gaze there has not shone
back the required light of illumination, but a light from the lacunae of
the discourses. Instead of light from the plenitude of these discourses,
a light has shone back from places where only darkness was suspected.

What has been exposed are the absences, the questions not asked, and the
answers not heard in these theoretical discourses.

This thesis is structured around three questions. Why is it that
the questions asked by feminism have revealed these absences? What are
the terms in the fullness of some discourses within the social sciences
which have long hidden the absences? And what are the areas of
theoretical invisibility which must be made to appear if any discourse is

to be constructed adequate to the gaze of feminism?

The informed gaze

Contemporary feminism has a strange gquality; it always seems to exceed
its objects. It almost takes its definition from that excess. A
heterogeneous movement, pragmatic when pragmatic action is required, and
reformist when reforms are sought, feminism now always means something
more than a commitment to piecemeal reform to better the lot ci women.
It is also a commitment to exploring the problems of being a woman in
coentemporary society. That commitment is to non-complacency towards
these vroblems. It is rare, if not to say impossible, to find a feminism
which attributes women's subordinate position to some natural, god-given
and therefore unchangeable sexual role. Instead, the ccmmitment to
exploring the ways of being a woman is to understanding these as
constructions in order that they may be changed. It is a commitment

involving a double movement: on the one hand there is a desire to under-



stand how it is that women as a sex are subordinated; on the other
hand there is a desire to challenge the very idea of natural sex roles.
The problem is that of urnderstanding the position of women as a sex without
presuming that being a sex entails forms of natural beraviour and position.
This simultaneous quest for understanding women as a sex, and sexual
categories as constructions appears contradictory. Surely any attempt
to talk about women as a sex, distinct from men, automatically entails a
form of essentialism? It seems to imply that women have a separate
history and distinctive experiences, radically different from men. A
suggestion like this would appear to rely on an idea of some radical
difference between the sexes. It would appear to rule out the possibility
that sexual division is socially constructed. Yet this apparently
contradictory position is the one most commonly expressed amongst feminism;
women have been treated as a sex, but sexual categories are social
constructions. Most striking about this position is that its apparent
contradictoriness seems to limit the possibilities for saying much more
about the problem. It appears to be a compromise formation between two
modes of explaining sexual division which, if further elaborated, would
run the risk of falling into the pitfalls of either explanation.
The contradictoriness bf this position 1s however only apparent.
It results from the impossibility of certain options which are presented
to us in current ways of thinking about sexual relations. It is the
fact that the feminist quest wishes to explore between explanations which
has exposed dominant facets in ways of conceptualising sexuality and
social relations. The mutual incompatibility of answers about sexual
relations make the silences of discourses speak; feminism has revealed
the black holes of theorisations of sexuality. Suddenly for example,
the unresolved status of the so-called natural within the social sciences

is revealed. For the dilemma between forms of explanation is produced

by a particular dogma of social determinaticn. Sex is either the realm



of natural and instinctual - hence to be accounted for by biology or
psychology - or sexual relations are thought to be determined by 'social'
forms, social here implying technical, demographic and economic instances.
From either perspective the study of forms of sexual relations themselves

is frequently put into abeyance even in those discourses which seem to

make the greatest claim to understand them. Either they can be explained

by another discipline (an "individual" or natural science), or they are
uninteresting in themselves, always being the effect of other, more tangible
social relations, attended to only as examples of the variability of different
cultures.

A series of excluded concerns comes to light behind this lack of
resolution in the dispute between forms of explanation of sexual relations.
How exactly is the 'natural' theorised in the social sciences? How is it
that sex often belongs to this space? Why is the study of sexuality when
it aprears in the social sciences is frequently subsumed under studies of
institutionalised (social) forms of sexual regulation, like marriage?  Why
is there no theory of forms of domination and inequality in the dynamic
of sexual relations? Why is there no understanding of the construction of
sexual identity or consideretion of the distribution of power and status
which this identity might entail? In short, why are all theoretical
discussions of sex polarised around a dispute between Mmaturalism! and
t‘culturalism.'

Feminism turns questions about sexual construction to the social and
political scierces and the glaring light of the invisible shines back at us,
Sociology of'ten answers with a useless tautology - society determines
social relations in which sexual relations are included. Marxism answers
with a rigorous determinism, already poliftically discredited within feminism :
all forms of social identity, including sexual identity, are determined in

the last instance by the economic mode of production. Anthropology answers

with a comforting but bewildering proliferation of evidences against the



naturalness of any one form of sexual behaviour. But no general analysis
of sexual relations is offered. Turning to areas outside the traditional
social sciences, psychoanalysis appears to offer a detailed account of

the construction of sexual identity, but it outrages many with its
aprarently universalising claims.

But the gaze which feminism has turned on social and political sciences
reveals a surprising fact. The principle terms which now preoccupy
feminism are neither new nor have they been absent in previous theoriss
of society. Considerations of sexual division of labour, reproduction,
the position of women within the family, the family's relation with other
social institutions, the forms of power entailed in familial and sexual
relations, the concepts of sex and sexual identity are, in fact, everywhere
discoverable.

Distinct disciplines have concerned themselves with discrete elements
in this series of issues. Sociology for example has had much to say about
the family. It has been concerned with the relationship between the family
and other social institutions and practices, especially with a discussion as
to whether the family changes under the impact of 'modernisation'. It has
rarely addressed the position of women or the sexual division of labour.
Questions asked by sociology of data on marriage and the organisation of the
household have been quite different from those asked by anthropology, which
has paid detailed attention to the systems of kinship.

An additional problem is the fact that the objects designated by
different disciplines, while appearing superficially similar, are in fact
quite different. The problem of reproduction for example might entail
entirely different issues if it was posed within anthropology (where it
might refer simply to biological procreation) or from within sociology
(where it might refer to the reproduction of society as a totality).

Yet more confusing is the fact that discourses like psychoanalysis which

appear to concern themselves with the construction of sexual identity, and



which claim pertinence for cultural explanations, seem arbitrarily
excluded from what is designated, the social sciences. It becomes
clear that they do not conform to a diffused but universally accepted
criterion of what constitutes a social science.

The situation however is more than one of Jjust bewildering confusion.
There is a multitude of contesting definitions, all appearing to ask
similar questions and occupying roughly similar theoretical spaces, yet
there appears to be a real level of incompatibility between these
explanations. Any dogmatic espousal of one form of explanation produces
a howl of outrage among academic feminism. Attempts to use marxist
definitions provoke denunciations for neglecting what is specific about
sexual division and reducing it to other social divisions. To espouse
definitions culled from anthropology and psychoanalysis is to run the
risk of applying universalising and therefore essentialising definitions.
Psychoaralysis appears to commit the additional crime of neglecting the
impact of specific cultures on the individual. To espouse sociology is
to invite the criticism that nc¢ explanation is being offered other than a
diffuse causality that a given culture determines the forms of household
and sexual relations.

The vigilance within feminist theory against reductionism on the one
hand and essentialism on the other has become severe and violent. The
vehemence of the divisions between various forms of explanation has often
left feminism, from whence the questions arose, stone cold. The feeling
is, if all academic feminism can produce is a fight to the death between
competing explanations, then perhaps theory is left well alone.

But these divisions are more than Jjust 'professional' quibbles,
offputting though they frequently are to women outside acaderic feminism.
No easy distinction can be drawn between the discussion outside &nd inside

academic feminism. Acadenmic feminist theory draws its problems from the

political discussion in the movement; its solutions and ideas filter back



sometimes fast, sometimes slowly into. general discussion. Political
tendencies mobilise forms of explanation suitable to their aspirations.

But one of the most vehement political divisions with the women's movement
has been fed in a most unfortunate way by the impossibilities and
incompatibilities found in the traditional social sciences, The endless
cycle of accusations c¢f 'reductionism' and 'essentialism' which flow between
socialist and radical feminist positions obscures the fact that there is
often common ground between these two positions, common ground which might
become explicit with a reconceptualisation of sexual relations. Particularly
from within socialism, feminists have baulked at the idea of challenging
'materialist' definitions of czusality. Yet it is precisely this sacred cow
of the social sciences which feminism has begun to undermine. The double
exigency to look at women as sex but at sex as socially constructed category has
thrown this hegemonic definition of causality in the social sciences into
crisis. The hegemonic definition is that there are some practices which ére
determinant, 1like the economy, and others which are determined, like sexual
forms, marriage, religion, regpresentational practices. But this can no
longer pass unquestioned into received wisdom. The problems of the way in
which sexuality is represented in a whole series of practices, the organisa-
tion of familial and domestic relations seem to have a tenaciousness far

in excess of being mere effects of other social practices. The questions
which feminism asks of the social sciences receive no adequate answer: all
that has been delivered is a series of confused and contradictory definitions

and uvnexamined dogmas.

Sex and the Study of Society

There are good reasons why the gquestions posed by contemporary feminism
meet with inadequate answers from existing studies of the social. The

reasons are partly an effect of the history of the emergence of distinctive

disciplines in the social sciences. Firstly, there is a division of attention



between those discourses which have given a prominent place to the
examination of aspects of sexual relations. Anthropology, marxism and
psychoanalysis seek quite different objectives when they mobilise data
on sexual organisation. Their various forms of attention certainly do
not add up to a general theory of the construction of sexual division,
hierarchies and statuses and their relation to other social forms.

However this division of attention was not always the case. At
the turn of the century, all these disciplines were far more integrally
connected with one another. Significantly, a major point of debate
tetween them was over the place of the family and the organisation of
sexual relaticrs in society. At the beginning of the twentieth century,
a dream found frequent expression. That dream was of a genuinely 'human'
science, covering all aspects of social and human behaviour. That
aspiration grew to look more and more like a fantasy as divisions between
modes of explanation became increasingly violent,

It is more than a cruel coincidence that warfare between rival modes
of explanation has broken out over issues not dissimilar to those over
which some disciplines first fractured. Issues concerrning the position
of women in society, the determination of sexual relations, the social function
of the family, were to the forefront of debates within the social and
political sciences at the turn of the century. 01ld wounds have been
opened by the requirerent of a new approach to sexual relations in society.
This is not because the objects, 'woman' or 'sexual relations' are new -
far from it - but because the problem of the theorisation of sexual
cornstruction, the function of sexual division, the relations ¢f power
between the sexes, potentially opens to dispute dominant theorisation

of causality in theories of societies. It reveals in fact that
0ld wounds were never prorerly healed. Here are a series of unresolved

problems, dumped in the emergence of distinct and mutually exclusive modes

of explanation.



Sexual relations exist in the social sciences on the border
between 'nature' and 'society'. On the one hand, sexual behaviour
belongs to the individual; on the other sexual regulation like marriage
is as aspect of the social structure. They are thus the point of contestatior

85 to the relation between nature and culture; they are the point where

the social sciences runs the danger of being compromised by their own
theoretical divisions of attention. Sexuality is ascribed to the
individual and a theoretical distinction is marked between individual
and society. Thus sexual behaviour can be accounted for by those theories
whose rrime focus is the individual; psychology, psychoanalysis
and biology. Yet because sexuality has an ambiguous status in the social
sciences, the point of integration between nature and culture, there 1is
always the problem that these "individual" sciences will extend their
definitions to account for the whole of society as well.

The recent success of socio-biology in defining social relationms,
and the grandiose claims of psychoanalysis are witness to the space which
is sometimes left in contemporary theories of society. Where these
explanations are resisted, the social sciences counters them with a
diffuse culturalism - society determines the individual. Yet this
position fails to account for cultural relations - sexual regulation,
representational practice - in a way that recognises their specificity and
dces not reduce them to simple effects of other, social practices.
However, the agreement on a theoretical division between individual and
society means that the rertinence of biological and psychological explana-
tion in the social sciences is unresolved.

Under the exigency of finding adequate explanations for sexual
divisions, the rigid divisions between modes of exprlanation is now once
more challenged; ironically, their incompatibility was decided rartly

over similar issues. For what the enquiry, stimulated by ferinism, has

uncovered are the crganising principles by which sexuality is dealt with
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in contemporary social sciences; on the one hand a theoretical division
between individual and society, and on the other a nebulous notion of
social determination which attempts to counter the effects of this
theoretical division. The effect is that explanations mobilising
entirely different forms of causality can creep in and totalise the whole
field of the social through the notion of the individual. Is it
coincidence that women's studies should be ghettoised? Or is this
separation of the questions of women and sexuality from the body of social
sciences a recognition that the inadequacies of the social sciences are

rapered over only by the rigourous exzclusion of such questions?

The Qutline

It is to these theoretical problems that this thesis is addressed. Its
aim is to examine the history of the division of attention between
discourses and to detail the triumph of certain modes of explanation
of sexual relations. The history reveals fascinating phenomena not
least the coincidence between the objects then studied and those now
raised by feminist enquiry.

These debates took place in the second half of the nineteenth century
and focussed initially on evidence of so-called mother-right societies
where family organisation seemed $o0 different from that of Western
patriarchal society. The first three chapters of this thesis trace the
emergence of this debate and the themes and preoccupations at its heart.
In the first chapter the theoretical conditions are traced by which sexual
regulation became a central object of inquiry. These debates on the
family were formed in a distinctive conjuncture. They were formed through
the coincidence of several elerments; there was the dissolution of earlier
forms of political theory, loosely known as the patriarchal theory. In

this, it had teen argued that the patriarchal family was the eternal and

unchanging foundation of society, based ¢n sovereign rower writ small.
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This was disputed for a number of coinciding reasons. One was emergent
evolutionary theory; another was the development of comparative juris-
prudence which allowed a different approach to history; another was the
obsessive interest in sexual and familial arrangement emerging under

the impulse of various social and political reasons. This latter
stimulated renewed study of ethnographic literature, a study which
fuelled the attack on assumptions about the universal nature of the
ratriarchal family,

In chapters two and three,the main themes and preoccupation of the
ensuing debate are discussed. Together the chapters show the multitude
of concerns brought to bear on the study of sexual relations. Chapter
two concentrates on the study of family and sexual relations as bearers
of speculation on the nature of all forms of alliances between and within
social grours. Chapter three concentrates on the notion of sexuality
at the heart of these studies. Taken together, these two chapters aim
to indicate the way in which a central paradox of the social sciences
developed. The study of sexual relations was absolutely central yet
paradoxically a study of sexual relations in their specificity and the
implications of studies of sexuality from other disciplines were
systematically excluded. This paradox reveals the consolidation of a
definite theory of causality in the social sciences. It is a causality
where certain practices, like marriage and regresentational practices,
are claimed as specifically human, yet they are always to be accounted
for by other aspects of the social formation - technology, the economy etc.
Thus what is specifically humen is rarely theorised in these accounts and
remains open to explanations from those sciences which do not correspond
to the hierarchy of determination advanced within theories of the social.

In chapter four, entitled The Impasse on Kinship, one response within

social sciences to the early debates is traced. This response is extremely

limited; 1t was one moment in the criticism of earlier debates. This
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criticism was compelled by the need to liberate the study of kinship

from the multitude of concerns of which it had become support and the

need to deconstruct the simplistic equation engendered by unilinear
evolutionary accounts. These criticisms were important in the development
of contemporary anthropology even though they did not represent a consistent
theoretical position. However their deconstruction of earlier presupposi-
tions is revealing; it illuminates the consolidation of a theoretical
distinction between individual and society which was widespread.

For a while, the valid reaction against the search for unilinear
histories of the origin and function of the family had the effect of making
virtually impossible any general assessment of the determination of social
relations. A series of issues were submerged in the retreat from some
theories of determination. These were the unequal dasis 2f power bvetween
the sexzes; the ways in which kinship might operate to reproduce or comstruct
sexual inequalities; the role of kinship in structuring reproduction. The
criticisms of evolutionary theory also reveal what was reteined in the
theorisation of sexuality; many assumptions remained unchallenged. The way
in which power betweern the sexes was theorised, and the assumption of sexuality
as heterosexual reproductive instinct are two crucicl examples of this. These
criticisms also give a clear example of the way in which the individual/
socie*y division became dominant. For the writers concerned, the division
was inscribed ir the notion of the farily. Reacting against the former wild
hypotkesis, they cornstructed a rotion of the procreative family which could
be conceptually separated frcm the sociological family. The procreative
family btecame the space where the individual interacted with society, in
other words, it corfirmed the tendency to think of tre irdividual as a
substantive element, made up of behaviours, instincts, desires, needs, which
was corceptually separated from the structuring of these fzciocrs by societys

The final four ?hapters of the tlresis deal with two particuler discourses

marxism and psychoanalysis, These discourses now have *the greatest claim on
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our attention for understanding the position of women in society°

Neither marxism nor psychoanalysis, both of which offered totalising
explanations for the form taken by social relations, paid attention to
criticisms of evolutionary hypotheses. This blindness reveals the fact

that the accounts of the family and sexual relations on which marxism and
psychoanalysis drew had very definite functions for these theories. They
were accounts required by other aspects of the theories; they were
mobilised as theoretical solutions, to integrate elements within the theory.

Within marxism, the history of the family was mobilised to produce an
account of economic agency, and thus link various aspects of the social
formation. Ironically the very centrality occupied by the concept of the
family made it virtually impossible for marxism to deal with the specificity
of sexual divisions and its effects. This problem is addressed in the
chapter, The Woman Question and the Early Marzist Left where the difficulty
confronting a certain tradition of marxism is discussed: +this is the
difficulty of dealing with the specificity of sexual division in the family.
The requirement is for the family to function within an overall conception
of the social totality and its hierarchy; the inadequacies of this model
become all too apparent confronted with the woman question.

For psychoanalysis, the concept of the family, drawn from the earlier
debates, was mobilised to theorise the relation between instinct, complex
and social relations. The effect was that psychoanalysis emerged with a
commitment to a universalising account of the procreative family and the
emotions connected with this. This commitment compromised the more radical
elements of psychoanalysis'! non-essentialist account of sexual relatioms.

In so far as psycnoanalysis offered an account of social relations, it was
taken to be describing a complex of emotions resulting from a real nuclear
family. With such a proposition, non-essentialist notions of sexuality

could not enter into an account of social forms,
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The final chapter, Psychoanalysis and Anthropology, implicitly
draws together some of the strands of the thesis. It describes the
conflict between culturalist explanations in the social sciences (embodied
here by anthropology) and psychoanalysis. It thus describes the hopeless
polarity between culturalism and universalism. This polarity is caused
partly because of the theoretical division between individual and society,
and partly by the dominance of a particular version of determination in
the social sciences. This chapter reveals nhow neither positions could
advance beyond a hopelessly sterile position, even though there was much
about the psychoanalytic approach which was committed to exploring non-
essentialist theories of sexuality. Finally, the conclusion discusses the
theoretical problems which have run through the thesis; the polarisation
between individual and society; the implications of disciplines for one
another; and the problem of developing non-essentialist theories of
sexualitye.

While the debates traced have been confined to a delimited historical
period, it is nevertheless claimed that the broad outlines in the treatment
of sexuality can still be szeen. The divisions traced in this thesis still
structure the possibilities of how we can think about sexual relations,
The aim of the thesis is to clarify the history of debates about sexuality.
It seeks to demonstrate how many of the debates now in play are not
entirely new. The problem and limitations of some of the terms and modszs
of explanation are still therefore relevant. Uncovering these historiss
has 2 purpose: it stands 2s a warning that, if any advances are to be
made in understanding ssxual relations in society, dominant ways of thinking
about sexuality have to be displaced. It is not a matter of supporting one
discipline against another until everyone realises its advantages; the
conceptualisation of sexuality has been structured around some dominant
presupposititions whose displacing would have radical implications for

our waole understanding of society.



CHAPTER ONE

THE DISSOLUTION OF THE PATRIARCHAL THEORY
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Introduction ey

During the second half of the nineteenth century the study of the

family assumed prominence within the soclal and political sciences.

Above any other social form, it was thought that the family would reveal
the history and function of social relations. Where this debate differed
from its predecessors was in the centrality given to the study of
comparative data. The study of diverse family organisations would reveal
original social forms and the history of their development. Contrary to
appearances, the family was not the subject of this debate but the wvehicle
for wider speculation on the forms of social relations. Yet in spite of
this, the terms employed in these debates still structure the ways in
which sexual and familial regulation is now theorised. It was in these
debates that sociological and anthropological disciplines emerged; it
was in these debates also that crucial conceptions of the family and

sexual relations were formed for marxism and psychoanalysis.

In the 1860's comparative jurisprudence became the privileged mode of
study in which social and political theory was formed. It involved the
comparative study of ancient legal representations and the legal practices

of extant non-European civilisations. Henry Maine's Ancient LaW,(l)

published in 1861 was a crucial text which established this method at the
heart of studies of social and political forms. Iike 'comparative
philology'! which had been emergent from the beginning of the nineteenth

century(z)

, comparative jurisprudence was premised on the 'historisation'
of social forms. Maine set out to demonstrate the historical variability
of legal and social practices, in particular transformations in property

relations.
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The lynch pin of Maine's argument was however the family; it was to
be a study of familial forms and their transformations which would reveal
the dynamic of all social development. From his detailed study of the
ancient law of the Romans, Slavs and Northern Indians, he deduced that
the patriarchal family was to be understood as the fundamental and
universal form of human society. This was not a natural grouping but an
artificial one, a household united by the power and authority of one strong
father with despotic rights over his subjects. The history of this
'original' grouping would reveal the history of wider social and political
groupings and would ultimately explain the development of the nation state.

Maine's Ancient Iaw was a critical moment in the social sciences.

It marked the summation of a theory of the patriarchal family which had
previously been dominant in political theory but it also represented a
methodological and theoretical approach which provided the conditions

for the overthrow of the last lingering traces of this political theory.
Earlier political theory had been concerned with a transhistorical theory
of society founded fthrough social contract, with the patriarchal family
as the fundamental social unit. Comparative jurisprudence was concerned
to demonstrate the historical transformations which social forms, like
property, had undergone. The effect was to jeopardise the theorisation
of the patriarchal family as fundamental and universal social unit.

For at the very moment when Maine advanced his theory of the transformations
undergone by legal and property forms in the patriarchal family in the
course of human history, his own methods were applied to subvert his
hypothesis. Theorists applied Maine's method to long-available datsa of
societies which "perversely'" organised family and descent through the
women, so-called mother-right societies. This application disputed
Maine's hypothesis of the original forms of social organisation. A new

possibility had been opened. IV became possible to think that very far-
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reaching transformations had occurred in familial organisation, not
Just in legal and property relations. Perhaps the course of human
development involved very drastic changes, a suggestion affirmed by
evolutionary theory.

The systemisation of evidences against the universality of the
patriarchal family provoked a series of violent debates within the social
sciences. Radically different forms of familial organisations were taken,
initially, as evidence against Maine's hypothesis of origins; controversy
broke out over the original social and familial organisations. What is
curious about this debate, which is not at all self-evident in hindsight,
is the obsessive centrality assumed by a study of familial and sexual
relations as a clue to general problems of social organisation. This
centrality had definite theoretical and political conditions of existence
which will be explored primarily in the second and third chapters of the
thesis. Iet it suffice here to remark that the supersession of the
patriarchal theory generated questions which dominated the social sciences
for many subsequent decades. They asked what was the meaning of mother-
right societies and what light did their existence shed on the nature or

history of social organisations?

Comparative jurisprudence and the patriarchal theory

The colonies, and in particular the Americas, had long provided European

philosophers and social theorists with material on different social and

(3)

familial forms. Inductive political theory and inductive anthropology,
culled from travellers' tales and cosmographies, were integrally linked.

It has even been suggested that the type of society encountered in
expanding colonisation played an important part in speculation as to the

(4)

state of presocial man. Many of the writings displayed detailed

knowledge of contemporary 'discoveries', and, despite their too frecuent
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characterisation as exclusively political theories, concerned only with
explanations of the origins of sovereignty and the social, they
frequently turned attention to the state of morals of a particular
society.(s)
Yet the form of theorisation which emerged under what Maine advanced
as 'comparative jurisprudence' displayed a markedly different series of
concerns fram its predecessors,even from those which had championed the

(6)

patriarchal family as source of socia. contract. There were several
determinants on the emergence of the sort of social theory advanced by
Maine. He wrote in the face of the dissolution of theories of the pre-
social man, in which contemporary 'savages' were frequently taken to be
examples of that state. What often underlay this political philosophy was
not only the presumption that a pre-social state of mankind had existed,
but that some 'barbarous' peoples had not yet emerged from it. Yet such

a proposition came under increasing pressure. The researches of Boucher
de Perthes were finally accepted within paleontology in 1858. He had
carried out excavations in the Somme valley which seemed to establish
beyond reasonable contradiction the extraordinary antiquity of mankind,
and give irrefutable evidence for a general stone age of mankind. Such
conclusions could only destroy the probability that any group of people
now extant still lived in pre-social state. In addition, the possibility
of a confident universal theory of the origins of humanity from one people
was dissolving under the multiplicity of racial groupings systematically
registered in the exi_encies of European imperialism. A technical and
geographical solution to the problems posed by these differences had been
gaining ascendancy throughout the previous century(7)and 1t was this which

provided the conditions for conronting these as differences.
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Perhaps however the most immediate impulse to the emergence of
the conditions in which the patriarchal theory of comparative jurisprudence
was formed was the extension of European rule over large areas of India
which had been taking place throughout the eighteenth century. One of
the first consequences of the declaration of formal rule was the discovery
by the imperaialist regime that the dominant civilisation of the country
was not only rigidly patriarchal but also dated back to very ancient times.
Yet this observation was limited to a definite area: northern India.

For it was in the North that resistance to Buropean rule had been greatest.
As a result, these northern societies had attracted more attention,
overshadowing the peaceful matrilineal societies of the south.
The significance of these ancient northern patriarchal civilisations
was that they offered evidence for the consolidation of 'comparative
Jurisprudence'!, itself a spin-off from the practical problems of colonial
administration. Study of the legal structures of these societies was
taken to shed new light on Roman law, a study which seemed to confirm the
view that the patriarchal family was the basic unit of ancient society.
This conclusion was confirmed by the historical study of the scriptures.
fdere, the writings of the Hebrew Patriarchs of Iower Asia had suggested the
common origin of Semitic and Aryan society. The theory which could be
applied to Aryans, Semites and Arabs could now be applied to the Indians.
The observation
...seemed to justify the belief which had always remained popular
in Burope, that the primitive state of man had been neither pre-
social nor nasty and brutish at all; but in the best sense "very
good". (8)

As many have noted, comparative jurisrrudence at this stage was confined

to evidence from the Indo-Buropean stock. The Romans, Hebrews, Slavs

and Hindus made up the bulk of societies studied.(9) Not only were the

peoples of the same stock, but at the period under consiceration, they
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had shared the same pastoral mode of subsistence. However, this

study of the legal forms of other societies, accompanied as 1t was by
"linguistic paleontology' and comparative philology seemed to compensate
for what was then seen as serious defects in the study of early societies.
In the first place, it marked the emergence of a 'historical! method able
to reach beyond the documented. Interestingly, it was the very methods

of the approach which were to destroy its original aims: to prove the
existence of a human family which was dispersed. For the very comparative
nature of the work was ultimately to expose the local and technical

limitations of the patriarchal theory.

The Patriarchal Family

The effect of the evidence derived from comparative jurisprudence, wrote
Maine, 'is to establish that view of the primeval condition of the human

race which is known as the Patriarchal Theory’.(lo)

The same social
structure, based upon the same central institution, the patriarchal

family could be discerned as the primitive bond of society. That alone
could account for all other social bonds. Going far beyond previous
speculations on the patriarchal family as the source of sovereignty, Maine's
writings were concerned to provide a theory of the original form of society.
Maine declares that if he were to attempt a succinct outline of the
'situation in which mankind disclose themselves at the dawn of their

(11)

history', he would be satisfied to quote a few verses of Homer's

Odyssey;

They have neither assemblies for consultation nor themistes
(awards from the divinities), but every one exercises
jurisdiction over his wives and his children, and they pay
no regard to one another. (12)

These verses'condense in themselves the sum of the hints which are ziven

(13)

us by lezzal antiquities!'. They point to the first appearance of mankind
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in perfectly insulated groups, held.together by obedience to the parent
(father). Iaw is the parent's word and has not yet been formulated into
the form in which it is found in the earliest legal evidence. When these
early legal conceptions are formulated they still 'partake of the mystery
and sponteneity, which must have seemed to characterise a despotic

(14)

father's commands! but in so far as they proceed from a sovereign

they presuppose the union of family groups in some wider organisation.
Speculations on what constitutes this union seemed foredoomed to remain
as conjecture, yet it is here where 'archaic law renders us one of its

greatest services and fills up a gap which otherwise could only have been
 (15)

bridged by conjecture. The service which ancient law is said to

render constitutes the basis both of Maine's theories of ancient society,
and also the basis of his conclusions on the constitution of modern
society which made his ideas so central in the development of jurisprudence:

(Ancient law) is full, in all its provinces, of the clearest
indications that society in primitive times was not what it is
assumed to be at present, a collection of individuals. In fact,
and in thes view of the men who composed it, it was an aggregation
of families. The contrast may be most forcibly expressed by
saying that the unit of an individuwal society was the Femily, of
a modern society the Individual. (16)

These differences lead Maine to fbrmulate his theory on the legal differences
between ancient and modern society. In ancient society law specifies status,
in modern law, contracts. By this he implies that in modern society the
relations between legal subjects takes the form of contracts between free

(17)

individuals whereas ancient law was concerned to specify the rights and
duties of legal subjects.

This proposition, so important for subsequent political and legal
histories, was formulated on the basis of Maine's deduction of the primary
social unit as the patriarchal family. Maine's notion of the patriarchal

family is not, initially, the defence of a natural patriarchal family as

was sometimes suggested. The patriarchal family in lMaine is a complex,
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strange and artificial system of legal statutes, defining rights,
inheritance and duties.

In its simplest form the patriarchal theory had represented society
simply as an enlargement of the primary family. The primary family, the
father, mother and children under the authority and protection of the
father gradually expanded as children married extending the family group
to include more distant relatives. While the first father lived, all
such groups remained under his authority but on his death, his descendants
would naturally divide into as many families as he had sons and offspring.
Each group would resemble the original group absolutely, as a collection
of persons comnected by common descent, living under the authority of
their common progenitor.

This theory was thought to offer an explanation of the development
of wider social groupings - of society itself. TFirst it could explain
the phenomenon of large tribes with overall allegiance to the first
father and over subsequent generations, the descendants of the first
father might constitute many tribes and be the population of a large
country. These .ribes being united by ties of blood, so the theory ran,
would r=adily act together for common purposes. Gradually, as 'civilisation'
advanced, they would come together to form same central govermment to
facilitate action. In this way they would become a2 nation.

Maine saw no reason to challenge the maturalness of the patriarchal
family in so far as he saw no reason to dispute the natural authority
of the patriarch over his wife and children. Yet, he saw this realm of
natural authority as separate from the organisation of the householld. Tre
early familial organisation is 'complex, artificial, strange.' The
crucial basis for cohesion in the group is not the natural rights of father

as progenitor but the cohesion resulting from his power and authority.

The patriarchal family,
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is not merely a group of descendants with the first father

at their head. It is a group of persons living under a
Patriarch who has over them despotic power and can sell any

of them, or put them to death; and they are held to be
related to him and to one another, not so much because of
their being of his blood as because of their common subjection
to his power. (17)

The crucial term in this cohesion is what Maine calls Patria Potestas,

the power of the father. It is this power which unites the group, not
the fact of blood relationships; those adopted were as much part of the
Tamily as those who were in fact blood relations:

We must look on the family as constantly enlarged by the

adoption of strangers into its circle, and we must try to

regard the fiction of adoption as so closely simulating

the reality of kinship, that neither law nor opinion makes

the slightest difference between a real and adoptive connextion. (18)
Maine used evidence of early law and custom to demonstrate the reality of
the hypothesis of the arbitrary basis to kinship. Ancient Roman law for
example, does not distinguish between the rights and duties of those bound
by blood-ties and those adopted into the family; they are both subject to
the father's law. More importantly, the system of descent, called agnation
affirms the conclusion that the bonds between the patriarchal group were
artificial. This agnatic system involves descent and inheritance passing
exclusively through males, excluding all females; Maine concludes that
females are deemed not even to be related once they are married and pass
outside the authority of the primal father. For Maine the system of

agnation conclusively proves the general existence of the patriarchal

family under Patria Potestas. Whereas he argues, patriarchal power in its

pure form is rarely now discovered, agnation or descent exclusively through

males, which implies the former existence of Patria Potestas 'is discoverable

(19)

almost everyvhere!.
There are three features which seem to confirm Maine'!'s deduction
of the general existence of the patriarchal family. First the legal

fiction of the family: 1t is not a biological unit but a unit which
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creates a fiction of biological umity; secondly, the undisputed 'fact!

of the dominence of one strong male; thirdly, the apparently universal
existence of agnation. The last, on which much of the theory hangs,

has an obvious explanation according to Maine. If a woman died ummarried,
she could have no legitimate descendents. If she married, her children

fell under the Patria Potestas, not of her father, but of her husband, and

thus were lost to her own family:

It is obvious that the organisation of primitive societies

would have been confounded if men had called themselves

relations of their mother's relations. (20)
With an extraordinary circularity, Maine uses this argument to demonstrate
the logical nature of agnation - agnation is practiced because it is the
fictitious relation to the first father which is significant. Any other
recognition of relationship would confound a system so tightly based on
the statuses ascribed within the patriarchal family: no one could be
subject to two such despotic authorities. Yet as he acknowledges, it is
the widespread existence of agnation, not the widespread existence of
patriarchal authority, which leads him to deduce patriarchal authority.
.uch a deduction is only rational as was pointed out(Zl) if in the first
vlace the sovereign power of the first father is assumed,and this was
precisely one of the unproven aspects of Maine's theories. The power of
the father has to be assumed to explain the existence of agnation and
agnation is used to prove the previous and universal existence of the
power of the fathers. The 'confusion'! which Maine suggests would follow
from acknowledging female relationship would be a confusion to a system
of power and authority where the absolute dominance of one patriarch
determines the relations between all other members of the group. Maine is
interested in the patriarchal family as a system of goverrment. IHe

deduces its universal existence as logically coherent with his ideas on

the functioning of the social group - as subject submitted to sovereizn tower.

et
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He rejects the possibility of relationship reckoned through females not
because he disavows the possibility of women as focus of descent and
inheritance, (a disavowal which became significant in later debates) but
because it would disrupt a vision of society as a series of concentric
circles under different forms of the same power: sovereign, patriarchal
power.,

Maine's propositions then were based on several distinct assumptions:
the dominance and power of one strong male, the complex 'goverrmental'
nature of early social organisation, the stability of law and as a
corollary of this 'the stability of human nature'.(22) This 'stability!
lead Maine cautiously to take issue with cultural relativism(zs) although
he hesitated over the universal applicability of his theories:

the difficulty at the present stage of the ingquiry, is to
know where to stop, to say of what races of men it is not

allowable to lay down that the society in which they are
united was originally organised on the patriarchal model. (24)

Comparitive jurisprudence and the extended family

Maine's caution was indeed justified, for at the time of writing those
words, the strongest challénges to the local limitations of the patriarchal
theory were mounted. These challenges formulated an altogether different
interpretation of familial relations which will be explored shortly.

Maine has been characterised as having championed not only the
primacy but also the naturalness of the patriarchal family. We have
seen that, on the contrary, Maine actually described the patriarchal
family as a complex and artificial unit with a govermmental function.
It was aspects of these political =ssumptions about social group
which came under attack when non-patriarchal family organisations were
scrutinised. What became problematic was the historical primacy of the
patriarchal unit, and the primacy of the complex and governmental over

the simple and 'organic!. The effect of this problematisation was to
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expose problems in the theorisation of the relation between familial
forms and the political organisation of society.

There were other aspects of Maine's work however which far from
being challenged remained crucial to tpe development of studies of kinship
and the family. In particular, comparative jurisprudence established a
form of attention to legal property relations and their determination of
familial forms. For it was the same movement which produced the comparative
study of kinship which gave rise to the historical study of forms of property
relations and their possible variations. Comparitive jurisprudence
suggested that legal forms of property holding had been entirely different
in previous soclal organisations. This proposition was very different
from the assumption to be found in both Iocke and Hobbes that at the
origins of society, the earth belonged to all. TFor in these earlier
theories, the assumption had been that the absence of property relations is
synonymous with a pre-social state. Iocke had reacted against the
idea that property had its origins either in the divine sovereignty of
church, or the sovereignty of the conquerer. He had propounded a theory
of work at the origin of all appropriation, and therefore property.
Appropriation was the effect of the free exercise of individual creativity.
Such theories had assumed certain transhistorical features in the form of
holding property. Against this, comparative jurisprudence argued that
the legal forms of holding property had undergone transformations in the
course of the development of society. The study of kinship and household
undertaken by comparative jurisprudence took a very particular form. For
it appeared in the context of the consolidation of the imperative within
social sciences to understand early history as a developmental trocess
of technical stages to which correspond a series of 'superstructural!

elements, like law, property, religion, morality etc.
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Maine's study of the patriarchal family was concermed much more with
a historical study of property than with a simple defence of the
universality of the patriarchal family. The patriarchal family was of
such significance for Maine because it furnished an example of a form of
collective possession. Such attention was primarily directed to the
early forms of the European family, and these studies were of enormous
importance in the formation of sociological studies of Western Europe.
Writers like Fustel de Coulanges, Frederick LePlay, Bogisic,
De Iavaleye, and Kovalevsky(25) employed Maine's approach to history
and ancient law, opening up new areas for historical and anthropological
investigation. The effects of these studies remain with us today
especially within sociological studies of the family.(26) The rural
European extended family was taken by these writers as a model of early
social organisation. The extended family found among the Slavs, in particular
in Serbia and Croatia, provided a favourite object of study. These
families attracted both speculative and political attention, as seen in
the work of Bogisic. He studied the Slavic family partly as a result
of a political crisis. Throughout the 1870's thé Austro-Hungarian imperial
regime had attempted to draw up a constitution for family law. The
decision as to whether to legislate for the urban nuclear family or the
rural extended family (the zadruga) was a vital political issue. Bogisic
himself campaigned against the uniformity which the Imperial regime sought
to impose on the Slavs, predictably the uniformity of the nuclear urban
family.(27)
The nsw constitution justified itself on the grounds that the zadruga
was not the only form of rural family; there was also the form called inokoana,
which superficially resembled the nuclear family, typical of the European
towns: 1i.e. father, mother and children. Hence it could reasonably be
claimed that the zadruga form was aberrant. Bogisic set himself the task
of proving the inockosna form had more in common with the zadruga form

through a study of familial rights and properties.
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First of all he indicated how the zadruga had a patriarch at its
head. This patriarch appeared to be absolute ruler of the household.
However, closer inspection showed that the basis for unification of the
household was the biological family exclusively. The term '"zadruga'
means literally "to/for the comrades". The household was a grcup united,
sometimes by being literally brothers with all their wives and dependents,

or by being work-mates. They all submitted to the authority of the

patriarch but had equal rights to property and inheritance. The

patriarch ruled the collectivity as its representative not as proprietor.
Property was not the father's but the collective's, Alongside this
"extended family' there appeared to exist the smaller 'biological'! family
of mother, father and children. Yet Bogisic argued that this family, the
Torm called inokosna, was simply a variant of the zadruga form. There were
certain evidences for this. The status of the members of the small household
was similar in customary law to that of the zadruga members - involving
rights of inheritance and representation. Furthermore, logically, it could
easily be seen how there was only a thin dividing line between such
households; a large grouping could be reduced to a smaller one through
death, ageing or migration. A smaller unit could easily grow to a large
one. A survey would fix as static forms what in fact could be quite fluid
forms. The final proof however was a linguistic one. Bogisic demonstrated
how the terms zadruga and inokonsa, were almost never used as substantives
but usually as adjectives. Thus in common usage they were followed by the
noun, kuca, meaning household. He could therefore conclude that the terms
were more correctly interpreted as 'household with several co-workers"

(zadruea kuca) and "household with single or few workers" (inokosna kuca).

Bogisiec's work typifies the trajectory of comparative jurisprudence
especially in its work on the Buropean extended family. Treating customs

as the equivalent of law, it could penetrate behind thoughtless assumptions
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of an identity between familial forms to demonstrate complex and
differentiated relations of inheritance and rights. The attention to
rules of inheritance, descent, and property rights constructed a route
of access to an unwritten history of social groups. The question of
the family was no longer simply a question of manners and morality,
however complexly these might have been thought to be determined; it
became a question of govermment, legality, rights and statutes. It
became possible to conclude that the extended family itself was a
collectivity because this form of family itself seemed to occupy the
status of a subject of possession:

The family constitutes a constant legal entity who

possesses the earth, the house and all the moveable

goods, and in the heart of which there is never any

reading of succession. (ouverture de succession) (28)

The original French here is illuminating. ILegal entity is a translation

of 'une personne morale' and affirms the way in which legal possession

is conceived as synonymous with a human subject (une personne) invested
with 'rights'. Thus a slide is made, assuming that the familial form
also represents a collectivity, rather than being simply a form of
rroperty holding which cannot be broken up into individual parts.

That the zadruga form could operate as a tribe of brothers or men, in
which women are excluded from authority or participation still eludes
the attention of those who wish to designate 1t a collectivity.

A reconceptualisation of the family and society was permitted by the
simultaneous possibility of a history of the family and of forms of
property. Frederick ILePlay, influential in development of sociology,

(29)

used such an approach'. He used comparative law to indicate

different forms of household. There was the ancient famille-souche

(stem family),the patriarchal extended family,and there was the modern

lunstable! family composed of a married couple and their wwmarried children.
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It was seen as unstable on the grounds that when the children married,
they left and formed their own households.
The family has all the less chance of perpetuating
itself, in this industrial society, as it is not
firmly rooted in one house, but rents its accommodation,
changes frequently and adapts it to the varying number
of members. When all the children have left the house of
their parents and the parents die, nothing any longer
remains of this contemporary family. (30)
Social unrest surrounding the Revolution was thought to be exacerbated
by this instability of family life. Everywhere'moral degeneracy!
was rife, and LePlay saw this as exacerbated by constitutional reform
which addressed themselves to the unstable form of the family. What
was required he argued were policies which addressed themselves to the
stem-family, legislation which would ensure the return of paternal
authority in the stable household; here the house remained the property
of the family and was transmitted from generation to generation:
the plan of reform is summed up in very simple terms:
to rescue the family from the regime of destruction
created by the Terror and the first Empire: to give
back to the father the authority which belongs to him
amongst all free and prosperous peoples; %o put him in
a position thereby to re-establish, step by step, peace
with respect and obedience, in private life, in local
govermment and the state; finally to indicate to
contemporaries in the various family organisations, the
best model furnished by national traditions, and by a
comparative examination European peoples. (31)
The patriarchal household of the stem~family was the way of ensuring
peace, respect and obedience; the civil code was dangerous in its
attempts to deal with the unstable family.

The work of Bogisic and LePlay characterises the impact of
comparative law within the social sciences: the object of attention
became the 'household', its sustaining fantasy the universal precedence
of the collective patriarchal household. But if the methodology

typified by llaine passed rapidly into studies of society, his conclusions

as to the nature of xiachip came under violent attack.
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The dispossession of the Patriarchal theory

If the dominance of the patriarchal theory for fifty years had owed

its existence in part to the European imperial regime in N.India, the
dispossession of this theory was effected for at least some similar
reasons. Superficially it appeared to owe its decline to the expansion
of the colonialising movement which marked the century from 1760-1860.
This expansion entailed the systematic recording of familial
organisations which at first sight bore no real resemblance to the legal
and statutory organisations of the patriarchal family. These were
socleties where descent was reckoned either exclusively or predominantly
through the mother. A child took its name and kin allegience either from
his mother or her tribe. Moreover in some of these societies, paternity
was reither reckoned nor considered particularly significant. It would
be easy to demonstrate that knowledge of such societies had been available
to Europeans for many years. Many of the N.Indian American groups were
organised on such lines.Backed up by classical references like Herodotus'
account of the matriarchal Iycians, there was sufficient evidence of
these societies for Iocke to have used them against Filmer who argued

(32)

for trze primacy of the patriarchal family. The availability of such
information suggests the need to look elsewhere for the origins of the

new interest in mother-right societies. Indeed the stimulus to such
studies clearly has correspondences with other theoretical and soclal
preoccupations of the time which will became clear in subsequent chapters.
These coincided with the impact of the expansion of colonialism. British
administration had been extended over the non-aryan south of India, and

it was in Frarancore and other parts of the Madras presidency that British

administration found itself confronted with types of societies which showed

the profoundest disrespect for patriarchal family organisation.
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This colonial 'problem' focussed attention on a form of family

organisation which was apparently common throughout South east Asia:
Iike the ILycians of Herodotus, these perverse people
called themselves after their mother's names: they
honoured their mother and neglected their father, in
society and government, as well as in their homes; their
administration, their law and their whole mode of life
rested on the assumption that it was the women and not the
men in whom reposed the continuity of the family and the
authority to govern the state. (33)
The family organisation did not in fact correspond to this matriarchal
inversion of patriarchal structures. But the attention dravm to these
South-east Asian family forms led to the systematisation of reports of
similar, non-patriarchal family forms, which had been proliferating
over previcus years. These South-east Asian families had been recorded
since the days of Tavernier in Borneo, (1676) and Iaval in the Maldive
Islands (l679)§34) As I have already said, there was also evidence that

this type of family was not confined to one geographical area. ILafitau in

his highly influential book, Iles Moeurs de Savvage Ameriquains comparees

aux moeurs des Premiers temps, had pointed to the prevalence of these forms

(35)

amongst the Iroquois Indians. But it was Buchanan's account of the

Nairs of the Malabar coast, written in 1807 which first attracted serious

(36)

attention. Here was a highly complex social form, of a highly
sophisticated people in the very same country as the family organisation
which had provided material for the Patriarchal theory.

Buchanan's account was followed by a mass of similar evidence which
came pouring in during the generation that followed, partly as a result
of a systematic search through the accounts of the old travellers, but
mainly through the exploitation of large areas of the world by Buropean
traders and colonists. Conspicuous amongst these was the 'rediscovery!
of accounts of western and equatorial Africa, collected by Pinkerton in

(37)

1808, This revival was accompanied by new material mainly from

Southern Africa which arrived in proportion to the increased activities
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(38)

of colonialists - bureaucrats, missionaries or explorers. A mass

of literature on America began to be written, most of which seemed to
challenge the patriarchal theory.(39)
Significant too in the systematisation of attention to this data
of 'primitive! peoples was the European colonisation of the Pacific peoples.(4o>
Here was = chance of studying mankind in truly 'primitive' conditions since
the pacific peoples, unlike the Americans, had not yet been 'spoilt' by
their contact with Europeans. Australian family organisation also attracted
attention; it was argued that there were some groups who observed neither
paternal nor maternal obligations of kinship as they had been traditionally
understood.

In the context of such evidence, it is not altogether surprising that

almost simultaneous to the publication of Maine's Ancient Iaw, there

appeared a spate of books arguing either against the patriarchal theory

or in favour of serious attention to the meaning of what was designated

(41)

'nother-right' societies. Bachofen's Das Mutter-recht appeared in

1861, McLennan's Primitive Marriage in 1865, Iubbock's Prehistoric Times. 1874,

Tylor's Primitive Culture 1871, Post's The Evolution of Human Marriage

e

1875, lMorgan's Ancient Society 1877. To place these books in the context

of imperial expansion and the systematisation of information on other
populations and societies is not to reduce their appearance to the fact
of increased information. For what is surprising is that evidence which
had been available for sometime, acquired a new significance. The mode
of systematising information and the kinds of objects of enquiry have
forceful correspondences with other themes in discussion at that time and
with political circums tances, correspondences which will be discussed in
subsequent chapters.

These books combined to usher in several decades of debate about

the 'meaning' oI marriage forms of different societies. They varied in

their approach and conclusions. Some, like lMorgan's Ancient Society were
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informed by a close and detailed study of 'primitive' peoples. Others,

like Bachofen's Das Mutter-recht, were more in the tradition of the study

of classical myth and religion. Many were like Maclennan's Primitive

Marriage and Iubbock's Prehistoric Times, that is more or less philosophic

speculation on the history of human societies, based on close study of
ancient legal forms and 'voyager! evidence of primitive customs. They
shared certain common features, however, enough for each of them to be
recognised as the foundations of anthropology as a discipline.

These features have often been designated under the blanket term of
evolutionism - a concern with the way in which forms evolve from simple
to complex. And indeed the period in which these books were written was
the period which saw the diffusion of Darwin's conclusions for biology
across a series of other areas of thought. Blistering attacks were
delivered on Maine's theories precisely because the assumption of a primary,
complex and artificial form of family at the origin of human society seemed

(42)

to fly in the face of evolutionary notions. Quite apart from the

evidence of mother-right societies, Maine's complex family could only
appear as a wild flight of fantasy from a Darwinian perspective:

«es the family held together by Power, with blood relationship
recognised in it only to be ignored -~ no relationship at all
through women acknowledged, no relationship through males
acknowledzed except in males subject to their father's Power and
between those subject to that Power, a relationship equally close
whe ther they are related by blood or not - the Power too,
extending to life and death and sale, and grown up sons meekly
submitting to it - propoundeda to us as the first form of the
family, mighkt as well be deemed - apart from the evidence - a
mere fantastic imagination. (43)

The problem with Maine's proposition is the bizarre complexity it
proposes for primordial social organisation. The emergence of the complex
from the simple is surely an idea borne out by facts from the 'many fields

of nature':
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No-one could believe in the Ornithorynchus as the germinal type

of animal life. But the family of Maine's theory is almost as
curious a complex of types as is the Ornithorynchus. Its head

i1s head partly by being the begetter, and partly as being the

owner of its members; so that the cementing principle is

neither kinship nor property, but a jumble of he two. Kinship

is not excluded, for in theory - that is, partly in fact, and
partly by a fiction - the family is made up of the father's
descendants and he is the representative of the family, not its
owner; and on the other hand he has over the member of it, and
over all that pertains to it, an uncontrolled and un’imited power
of disposal. Then it may almost be said to be based on fictions.
By a fiction, the wife, the mother of the family so far as its
members are begotten, is not the wife of her lord, but his daughter,
and sister of her own children. The children begotten are, in fact,
property of the father, and, by a fiction, cease to be his children
1f he sells them. By a further fiction, additional children, who
become in the full sense members of the family, may be acquired

by him by purchase, and be to him even as sons and daughters of
his blood. (44)

In the context of biological evolution szuch assumptions of legal forms and
fictions, complex relations of power and subjection, assuming a political
organisation at the origin of human society are unthinkable. !'Can anyone
believe excepting For convincing reasons, that such a group as this was
elementary and primordial?'(45> And with the proliferation of studies of
non-patriarchal societies even evidence was now hard to come by.

This attack on the artificial, complex and political nature of
patriarchal theory characterises the dismissal of Maine's originary
hypotneses from the perspective of evolutionary hypotheses. The coincidence
of Darwinian theory, the culmination of the 'historisation' or early mankind,
and the systematisation of evidence of non-patriarchal organisations all
lent support to the overthrow of Maine's theories. But the term 'evolutionism?
is far too general to give any adequate account of the attack on the
patriarchal theory. It does not cover the very different forms of causality
and explanation mobilised: it does not therefore show adequately what was
at issue in the overthrow of the patriarchal theory. The writers differed

about the basis on which a society could be designated simple or complex.
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For example, was it a designation based on sexual morality or technical
competence? They differed about how to make comparisons between diffsrent
societies and what criteria were appropriate to make these comparisons,

for example, race, psychological characteristics or technological developments.
Pinally they offered very different arguments about how the complex evolves
from the simple. However at this stage most did share a general
acceptance that some non-European societies could be taken as evidence of
the early history of human society,and used the term 'primitive' to designate
these societies in a way that was synonymous with 'simple'. The identity
between these writers is more correctly represented as a series of shared
concerns, some of which differ from Maine only in interpretation. Foremos?t
in these is an approach to history. Comparative jurisprudence had
established that social and symbolic practices could explain something of
society in its entirety - perhaps its history, perhaps its internal dynamic.
The evolutionists insisted that what symbols-~customs, rituals, language,etc-
expressed was thelr history. From behind these pracitices it would be
possible to bring to light the origins and history of certain institutions.
It was for the philosopher or ethnologist to seek behind symbolism to
theorise this history. That various phenomena should be treated as
survivals invites the simultaneous questions: what caused them to arise

and what caused them to survive? The attack on the patriarchal theory

was spearheaded by two preoccupations; the history of kinship forms and

their determination.

Primitive Matriarchy

In many ways, Bachofen's Das Mutter-recht (Mother-right) signals the

inadequacies of characterising the attack on the patriarchal theory as
simply evolutionist. Bachofen did indeed put forward a theory of the

gradual evolution of forms of human marriage and sexual regulation, but his
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theories were untouched by the influence of '"biological' theories of
evolution. Where Bachofen differed from his predecessors was not so much
in proposing the gradual evolution from one historical epoch to another,
but in the centrality which he attributed to transitions in the form of
marriage and sexual regulations.

Bachofen comb%ned a detailed scrutiny of the classics with evidence
from so-called primitive societies to produce a hypothesis on early forms
of sexual regulation which was in complete and utter contradiction to the
patriarchal theory. From both these sources, Bachofen glimpsed signs of
a hidden history, that of historical struggle between the sexes. First of
all, there was evidence that there had once been a stage where women had
occupled a position in society which men now occupy. This could be gleaned
from 'historical! accounts in the classics - the ubiquitous Iycians
described by Herodotus, and the Ancient Britons mentioned by Caesar.
Secondly Bachofen argued that classical literature and myth could be
treated as a form of evidence, both because they were written within a
historical context and therefore described actual customs but also because
texts could be interpreted as revealing certain hidden preoccupations.

From this perspective, Bachofen advanced an analysis of Aeschylus
which was to leave a lasting legacy in studies both of classical history

(46)

and literature. He suggested that in Aeschylus' Eumenides we are

in fact confronted by a struggle between two orders - the older rule of
mother-right versus the new rule of father-right. In the story, King
Agamemnon, husband of Clytemnestra, sacrifices his daugher Iphigeni: on
the order of the oracle to favour his journey against Troy. Clytemenstra,
distressed by the murder of her daughter, takes a lover. When Agamenon
returns after many years, the lovers murder him. Her son, Orestes,
avenges his father's murder and at the instigation of Athene and Apollo
nmurders Clytemenstra and her lover. He is then pursued by the furies

who Bachofen takes to represent the old or maternal law. Orestes is
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defended when he comes to judgement by Athene and Apollo representing the
new paternal order. Athene had no mother in mythology but was born from

Jupiter's head.(47>

Indeed for Bachofen the mythology of the triumph of
Jupiter and the Olympian gods over the Titans is further evidence of the
preoccupation of the struggle between two orders. For Bachofen both the
traces of this struggle and the severity of the patriarchal order are
evidence to the violent suppression of an older maternal order.

Bachofen takes his hypothesis to be confirmed by practices among
contemporary 'primitives'. For example, he turns his attention to the
practice of the couvade, destined to become a point of obsessive interest
in the following debates. This practice involved the simulation by the
father of certain features of pregnancy during the time of the mother
giving birth. These ranged from lying-in, the father taking to his bed,
to more extreme demonstrations of the pain of labour. Again Bachofen
thought thet these practices, like the greek myths were symbolic of a
struggle which had once upon a time taken place in human history, bearing
witness to a transition from mother-right to father-right. He interpreted
the couvade 28 the father taking symbolic possession of the offspring, a
ritual act designed to deprive the mother of her former, absolute rights
over the child.

What all these practices shared was that they were 'manifestations
of primordial thinking'. Treating contemporary 'primitive' forms as
similar to those revealed in early histories gave purchase on these strange
customs: they could be treated as survivals, more than spontaneous and
impenetrable productions of strange peoples, but symbols to be deciphered:

The forms of family organisation prevailing in times known

to us are not original forms but the consequences of earlier
stages. Considered alone, they disclose only themselves, not
their causality; they are isolated data, elements of knowledge
at most but not understanding. The strictness of the Roman

patriarchal system points to an earlier system that had to be
combatted and suppressed. (my emphasis). (48)
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Symbolic forms, myths, are to be analysed, to be penetrated, to find
thelr real meaning. The problem is to uncover what has been suppressed,
to follow the distortions of history and to trace the elements of primitive
thought which could not be eradicated from mythology. The historical
problem was to establish a causality for the present system.
For Bachofen, the traces in the mythologies pointed consistently

to one conclusion, which could not be eradicated from mythology. All
bore incontrovertible witness to a stage where societies had been
governed by principles the exact opposite of our own:

Age old customs, the reckoning of time according to nights,

the choice of night as time for battle, for taking counsel,

for meeting out justice and for practicing cult rites, show

that we are dealing not with abstract philosophical ideas of

a later era but with the reality of an original mode of

life. (49)
These times of absolute inversion Bachofen gleans from symbolism in
ancient myths: the prevalence of the left-handed over the right-handed,
the moon over the sun, of earth over a fecundating sea, of the dead over
the living, of mourning over rejoicing: In many of the myths these
characteristics are explicitly associated with women, for example
Proserpine the Queen of the night, who struggles for her daughter against
the principles of daytime. The primacy of all these can only mean one

thing; they 'are necessary characteristics of a matriarchal age'.

Mythology, religion and primitive customs all

join to form a single picture and lead to the

conclusion that mother-right is not confined to any
particular people but marks a cultural stage. In view

of the universal qualities of human nature, this cultural
stage cannot be restricted to any particular ethnic
family. (50)

He is lead by these signs to posit a universal phase of mother-right belonzicg
to a cultural period prior to that of the patriarchal system. This stage only

began to disappear after the victorious development of the paternal systen.
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The two different principles of social organisation can be
characterised as the maternal-tellurian and the paternal-uranian
The maternal principle accures to woman's capacity to give birth and
the consequence of maternal love. It is material: the fact that the
child is simply a physical extension of the mother makes the mother
partake in 'the undifferentiated unity of the mass'.(5l) It is univer-
salistic: 'Every woman's womb, the moral image of the earth-mother Demeter
will give brothers and sisters until the day when the development of the
paternal system dissolves the undifferentiated unity of mass and introduces
a principle of articulations'.(BQ) It is religious: 'A%t all times, woman
has exerted a great influence on men and the education and culture of
nations due to woman's inclination towards the supernatural and the divine,
the irrational and the miraculous'.(SB) Finally, it is sensuous and
physical; 'The mother's connection with the child is based on material
relation. It is accessible to sense perception and remains always a
naturel truth.! O%) It is the omild's physical relation with the mother
which connects her sensuously rather than intellectually with her
surroundings. In a word 'matriarchal existence is regulated naturalism,
its thinking is material, its development predominantly physical.'(55)

To specify a relationship with the mother does not require abstract
reasoning. It is a 'natural truth'. But to specify a relation with the
father is of an entirely different order. It involves abstract reasoning
and classification to say 'this child, towards which I feel no sensuous
connection, is mine'.

But the father as begetter presents an entirely different
aspect. Standing in no visible relation to the child, he

can never,even in the marital relation, cast off a certain
fictive character. Belonging to the offspring only through
the mediation of the mother, he always appears as the remoter

potency'. (56)

In Das Mutter-recht, the conclusion is drawn that any systematic

recognition of paternity entails an advance in the capacitles of thought:
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in place of sensual perception and lack of differentiation, there is
instead the triumph of the spirit and the intellect. The triumph of
raternity brings with it liberation of the spirit from the manifestations
of nature, a sublimation of human existence over the laws of material
life. It is this "triumph of paternity" which gives to mankind his
specific quality. For all beasts, the maternal principle is in operation.
For mankind alone there is the advance in spiritual and intellectual life
based on the recognition of paternity.

While the principle of motherhood is common to all spheres

of tellurian life, man, by the preponderant position he

accords to the begetting potency emerges from this relation

and becomes conscious of his higher calling. Spiritual life

rides over corporeal existence. (57)
Recognition of paternity liberates mankind's higher aspirations, that is,
spiritual or intellectual aspirations based on the possibility of
differentiation and identity which overcomes the sensuous.

The imagery which Bachofen uncovers in classical and anclent mythology,
so radically different from the patriarchal imagery of Bachofen's own
milieu is attributed to this fundamental difference; the difference between
principles of social organisation accruing to the sexes. T2t such
oppositions might have their roots in aspects of social organisation
other than sexual characteristics is never considered by Bachofen.

But what possible explanation could be offered for the apparently
indisputable existence of the exact inversion of our society; an inversion
based on sexual inversion. How i1s a state of women's dominance over men ever
to be accounted for? For Bachofen there were two interrelated explanations.
Firstly, that paternity was not recognised pointed to the fact that it
could not have been possible to recognise it, hence his suggestion of a
stage of primitive promiscuity, or unregulated sexual connections. Secondly,

something must have given women, the weaker sex, an advantage over the men

which could elevate them to a position of ‘ominance; here he suggested
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their religious natures which gave them power over men, hence the
establishment of a primitive gynaeocracy.

For Bachofen only the impossibility of knowing paternity would have
prevented men from establishing their 'rights' to their offspring. Thus
the earliest stage of the human species called by Bachofen, hetaerism, must
have been a state characterised by unregulated sexual connections.

Tor such a state - prohibiting paternal rights and degrading

women - would account for the emergence and success of mother-rule. It
would be women who would oppose the state of primitive promiscuity, degraded
as they would be. In this schema the sexes have pre-given interests; only
men would have active pleasure and interest in maintaining such a state.

On the other hand, women's natural 'religiousness' would offer according

to Bachofen a plausible explanation for how mankind emerged from this
'offensive 'state. Indeed this deep sense of the religious which Bachofen

(58)

sees as an integral motive in human history is taken in Das Mutter-recht,

to be the founding impulse of civilisation, civilisavion founded on
matriarchal rule:

The relation which stands at the origin of all culture,

of every virtue, of every nobler aspect of existence,

is that between mother and child; it operates in a world

of violence as the divine principle of love, of union, of
peace. Raising her young, the woman learns earlier than the
man to extend her loving care beyond the limits of her ego to
another creature, and to direct whatever gift of invention she
possesses to the preservation and improvement of the other's
existence. Woman at this stage is the repository of all
culture, of all benevolence of all devotion, of all concern
for the living and grief for the dead. (593

The emergence of human from animal is seen as the triumph of morality and
transmission of tradition. It is achieved by the extension of loving as a
physical connection to another being who is sensuously involved. The real
triumph however is the love based on intellectual appreciestion of a
biological bond, the love of a father for his child which will be the

prototype for the altruism at the basis of civilisation. Only the human
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is capable of caring for something which is not itself. Maternal love

is a beginning, since the child could almost be said to be part of the

mother. Paternal love is able to care for a being which is radically other,

it is the form of love which defines allegience, such as the family, state

and nation. Such an affective bond is the prototype for human societies.
Bachofen's work was strangely neglected at first, even though the

debate as to the possibility of a mother-right society was soon in full

swing. Given the 'romanticist' presuppositions of Bachofen's thought,

this neglect may not at first seem wholly extraordinary. After all,

Das Mutter-recht was based on unquestioned assumptions of different sexual

characteristics, embodied in the different feelings for their offspring
by the parents. It assumed that a symbolism in total opposition to that
of Bachofen's own culture was based on a sexual inversion and none other.
Indeed, in that context he assumed that the symbolism of myths reflected
in some way principles outside those symbolic practices, that is, moon
symbolism versus sun symbolism would represent a real struggle between the
principles represented by those symbols going on somewhere outside the
myth.

But as we will see, 'literary' though Bachofen's approach was, he shared
much with the approach which was to set in motiaﬁ the systematic study
of 'primitive'! societies, and in particular the concentration on early

sexual customs.
THA&‘/!ESj POLY VECHNIC
LIBRAF «
"Survivals" FOR REFERENTE USE ONL Y

J.F.Mclennan writing at exactly the same time as Bachofen, though unbeknown to
him, also has as his aim to destroy the argument which placed govermment by
the father at the dawn of human history. He too suggested an evolutionary
process whereby the patriarchal family was seen as the outcome of a long

journey through many transitions of human sexual relations.



McIennan's source of information was, like Maine's that of legal
codes and practices. But he also added the study of 'races in their
primitive condition'.(6o)

The chief sources of infomation regarding the early hisfory
of civil society are, first the study of races in their
primitive condition; and second, the study of the symbols
employed by advanced nations in the constitution or exercise
of civil rights. From these studies pursued together, we
obtain to a large extent the power of classifying social
phenomena as more or less archaic, and thus of connecting

and arranging in their orcder the stages of human
advancement. (61)

His aim in Ancient Society is to explain the connections and the stages
in human advancement. His primary object is "legal symbolism", that is the
'symbolic forms of the higher layers of civilisation', or customs and
practices inscribed by the law of the land, such as the customs of the
father 'giving away' his daughter in marriage. From an evolutionary
persrective, these practices can be related to those of 'primitive cultures!
to form a picture of early practices of marriage even within our own
culture: |
we can trace everywhere, disguised under a variety of symbolic
forms in the higher layers of civilisation, the rude modes of
1life and forms of law with which the examination of the lower
cultures make us familier. (62)
Tize both aine and Bachofen, in their different ways, the argument is
that 'custom' and law could be interpreted. They would reveal a hidden
history; 'the symbolism of law in the light of knowledge of primitive
 (63)

life, is the best key to unwritten history. This reconstruction
of an unwritten history would combine with studies of coutemporary primitives
to give a fine interpretative skill. Iike Bachofen's, it was a

preoccupation with making intelligible the real histories and functions

behind the symbolic forms:
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It has been said that myth, like quicksand, can never

provide a firm foothold. This reproach applies not to

myth itself but only to the way in which it has been

handled. Multiform and shifting in its outward manifestations,

myth nevertheless follows fixed laws, and can provide as

definite and secure results as any other source of historic

knowledge. Product of a cultural period in which life

had not yet broken away from the harmony of nature, it shares

with nature that unconscious lawfulness which is always

lacking in the works of free reflection. Everywhere there

is system, everywhere cohesion; in every detail the expression

of a fundamental law whose abundant manifestations demonatrate

its inner truth and natural necessity'. (64)
What is quite clear in both is that forms of representation, be they
legal or mythological, are %o be taken as vehicles for decipherment of
a particular history. They are what Tylor was calling elsewhere 'survivals'(65)
revealing either a past event or a past function which has survived into
contemporary times.

For llcLennan, gleaning from the records of travellers, one custom

above all other stood out as the key explanation of the connections and
stages of progress in human civilisation. As with Bachofen this key is
concerned with marriage and sexual relations. For Mclennan the remarkable
clue is the praciice of marriage by capture. He writes, 'there is no
symbol more remarkable than that of capture in marriage ceremonies.'(66)
It should be noticed that by this particular notion of the symbol, as
representing a hidden or wxwritten history, Mclennan is able to unify
several practices under the term of 'the symbolism of marriage by capiure',
He could include in this symbol not only the custom sometimes encountered
of mock capture of the bride by the bridegroom at the wedding, but also the
payment of dowry, and indeed the contemporary custom of the bride being
given away by the father. Perhaps most significantly, Mclennan also
included in this list, the almost general custom of prohibitions on
marriage between close relatives and its concommitant practice of marrying
outside your own group. He termed this practice of marrying outside the

close kin group, 'exogamy' a term which has remained as crucial in the

development of anthropology. All these customs add up for Mclennan to
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evidence for a time when women had been literally captured, and it is this
which he took to be a clue to the whole history of sexual and therefore
social organisation.

A whole series of practices around marriage, both in contemporary
European society and in evidence from what he took to be primitive
socileties, could be united as expressing a common past. From this common
past, marriage by capture, presumptions about the state of early society
could be elaborated. An extraordinary practice like capturing wives had
to have some material cause. McLennan suggested that in early human groups
the capture of women from other, perhaps inimical groups was necessitated
by the scarcity of women. He hypothesised, in order to support this, that
the practice of female infanticide, of which there were a few extant reports,
had been widely practiced at the origins of human life.

To account for this practice, Mclennan suggests that early society
was characterised by a state of permanent warfare between neighbouring
groups. Drawing on an unquestioned assumption about the weakness of
women, he suggests that the presence of women would be a source of
vulnerability so that in spite of women's later usefulness, tribes might
practice female infanticide. When the time came, the same tribe would
be forced to capture wives from other tribes. That the lack of women and
the need to capture them from other tribes might prove a greater source of
vulnerability and conflict than the tribet own offspring is a point of
illogicality that McLennan does not feel the need To address. The
improvidence of 'savages' is after all too well known to need explanation;

To form an adequate notion of the extent to which tribes might by
means of infanticide, deprive themselves of their women, we
have only to bear in mind the multitude of facts which testify
to the thoughtlessness and improvidence of men during the
childish stage of the human mind. (67)
This lack of foresight would lead to the murder of Zemale children which
would cause an imbalance in numbers and enforce marriage by capture. Thus
the 'strange' practic=s of 'primitives' or customary survivals such as

incest-prohibition in our own culture could be explained as derivations
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from this early state of human society. Gradually as more permanent
alliances between groups were formed, the need for female infanticice

and therefore marriage by capture disappeared, but the habit, so deeply
ingrained, remained. The first development from marriage by capture took
the form of marriage by purchase where with the growth of private property,
it became possible to buy a wife rather than capture one. Secondly,
exogamy was inscribed as a political practice as a means of alliance with
other groups.

For McLennan,the clue furnished by these various marriage practices
was a clue to the whole history of the development of sexual regulation,
and hence in a movement characteristic of all these writers, society in
general. For the clue of marriage by capture was accompanied by other
strange hints of early social forms: mother-right societies. Iike
Bachofen, McLennan focussed on the scattered evidence of these societies
as phenomena of immense significance in the history of human development.
Unlike Bachofen, however, he did not presume that descent through the
mother presupposed power invested in women as mothers. Joined with the
hypotheses formed on evidence of marriage by capture they seemed to
provide a camplete account of the earliest forms of human organisation.

Descent reckoned through the mother could mean only one thing,
according to Mclennan. It pointed to a stage of human existence where
paternity was both unknown and unknowable. Such a form of reckoning
descent would only be admitted if there was no other way of guaranteeing
parenthood, that is paternity. Kinship reckoned through fathers would
only become a system when paternity could be guaranteed. For what possible
interest, so ran the argument, could fathers have in offspring which were
not genetically their own stock? These factors pointed to the necessary
deduction of a state of sexual and proprietorial communism. Fow could an
offspring not xxmow its father unless the practice of marriage relations were

so loose that no certainty could be guaranteed? There were neither ideas
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of monogamy (the only state that could guarantee paternity) nor of
individual property, (a state which would have lead to the taking of
individual Wives). From this McLellan deduces that kinship and family
alliances were relatively late appearing on the scene. The first social
bonds were those of fraternity and common interests, 'ideas of kinship
must have grown like all other ideas related to matters primarily cognisable
only by the senses.’(68) Comple tely independent from Bachofen, we again
encounter the proposition of knowledge and thought as a crucial factor in
the 'advance'of human society. Bonds with the mother are a sensual truth.
If then a relation with the mother is knowable through the senses, the
deduction of consanguinity with brothers and sisters could be thought to be
a simple matter. Hence early social bonds were fraternal.

Yet precisely this simplicity, when coupled with the practice of
exogamy, surviving from the necessity to capture wives, led to a
contradiction, which would explain the emergence of modern "homogeneous"

society. This term should perhaps be explained. In Primitive Marriage

a distinction is marked between socleties which are exogamous and
societies which are what McLennan calls endogamous. By this dist.nction,
he attempts to differentiate between groups which marry members of the
same group (endogemous) and those which marry outside it (exogamous).
Incorrectly he took our own society to be endogamous, that is, marriage
takes place within the whole group, only observing the 'biological
prohibitions on inoest.(69) The endogamous state he takes to be the
'natural'! state of mankind, a state upset by demographic considerations
such as the numerical imbalance between the sexes. He sees the endogamous
as a '"homogeneous'" form of social organisation. This natural state is
only restored with the advance of civilisation, where the Tamily is
gradually recognised as the basic social unity. That a socilety which

is exogamous and matrilineal is thought to be heterogeneous is both
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revealing and significant. For a group which practiced both of these,
the tribe would apparently be tormented by having 'foreigners in the
midst of the clan'. In this logic, given the basic bond a& the
fraternal bond, the capture of wives would introduce foreign blood, but
worse, descent through the female would mean that her children would be
foreigners to the Tather as well, because they would belong to a different
descent group.

For McLennan it was partly these contradictions provoked by exogamy,
which would underly the emergence of the procreative family. But the
problem of heterogeneity would not be resolved until, with the development
of wealth and private property, the men would necessarily come to think of
their wives as property. Only in such a situation could rigid monogamy
be enforced but once it was, there would be sufficient a guarantee
of paternity for descent through the males to be established.

Mclennan's writing marks a systematisation of a series of
preoccupations with the history of marriage institutions. It already has
the characteristics of subsequent debates. Transitions in marriage
relations are taken as in some way informative about the general state
of social development and the form of social alliances. It attempts to
combine theories of the transitions between familial institutions and
'political! institutions in order to demonstrate what was the essential
natire of these alliances and institutions. McLennan makes definite
propositions on this subject: basic social bonds are fraternal, arising
from comradely feelings based on locality. Farly society is a history
of constant warfare whose dynamic will set in motion the history of

marriage customs.
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Technical stages and human sexual relations

If McLennan's outline of the emergence of civilisation concentrates on
one single aspect of social development, human marriage, as the clue to
all human development, the same criticism cannot be made of Lewis Henry
Morgan. Yet the history of the evolution of the sexual regulations and
marriage forms typical of Western society is again a central focus. Again
this history is invested with the significance of the illumination it

can bring to the first forms of social bonds. Morgan addressed these
questions through an extensive empirical knowledge of a non-European
society and for this reason, his writings were to exercise a major
influence on anthropological preoccupation.

Morgan's evolutionary account included a schema of technical, and
political transformations as well as 'ethical' transformations. He outlined
a history of humanity, passing through various levels of social organisation,
ranging from 'barbarism' to 'civilisation' passing through savagery. |
These he took to be determined by the technical capacity of any given group,

that is, the level of the'arts of subsistence'. Ancient Society aims to

explore the relation between these technical stages and the development of

various social institutions. These he calls the growth of private property,

the growth of the family and the growth of the idea of govermment.  The

history of these institutions reveals a close, but not necessary correlation

with one another, and in particular with the advance in technical developments.

Private property, for instance, 'is closely connected with the increase

in inventions and discoveries, and with the improvement of social

institutions which mark the several ethnic periods of human progress',(7o)
I+ has already been mentioned in this chapter that transitions in the

technical capacities of a given society had become a dominant mode of

explaining all human development in the social sciences. In Morgan's
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hands this form of explanation is again dominant but slightly transformed.
Now there is also the influence of Darwinian evolutionary theories,
directing attention to the possibility that natural selection might play
a significant part in the history of social institutions. There is also
the centrality which had been attributed to the specific history of sexual

organisations as a history. Mcoran does not attribute to the 'arts of

subsistance' any status of determination, but tries to investigate the
interrelation between various strands in historical research.

Ancient Society is unashamedly evolutionary, describing 'the progress

of mankind from the bottom of the scale to the status of civilisation.!
Speculation on this progress is combined with detailed accounts of the
social organisations studied by Morgan among the American Indians. Their
social, political and sexual organisations could be studied like the
evidence thrown up for geography or paleontology like successive strata
which have developed or are developing at a different rate from our own:
Tike the successive geological formations, the tribes of
mankind may be arranged, according to their relative conditions,
into successive strata. When thus arranged they reveal with
some degree of certainty the entire range of human progress
from savagery to civilisation. (72)
Thus, those forms of social and sexual organisation differing from that
of Western 'patriarchal! society with its biological family unit are
taken to be frozen or transitional forms of society more primitive than
Western society. Different social formations such as matrilineal societies
are treated either as very primitive versions of our own society or in the
process of transforming into the same form of organisation as our own.
Moran linked the organisation of sexual relations to the 'ethnical!
stages in the progress of humanity, yet the history of sexual relations
also is given its own specific dynamic. Reconstruction of this history
reveals not only the development of morality but also the forms of early
bonds between groups. Morgan insists that humean 1ife in its most savaze and
elemeantary forms was characterised by the promiscuous horde, being "in

the nature of a compact on the part of several males for the joint
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subsistence of the group,and for the defeuse of their common wives against
the violence of society'.(73) Gradually social organisation becomes
more differentiated, the most archaic form of social organisation is

the division of society into classes on the basis of sex. This archaic
form contains within it the seeds of the gentile social organisation,
Morgan's most significant term in theorising the relation between
familial and wider social affiliations. With this archaic classification
there begins to emerge the earliest form of the family, the so-called
consanguine family "founded on the intermarriage of brothers and sisters
in a group”.(74) Under it, all consanguined, near and remote, fall
within some one of the following relationships; namely; parent, child,
grandparent, grandchild, brother and sister. Gradually the panaluan
family would emerge, that is intermarriage between collateral brothers
and sisters, gradually excluding actual brothers and sisters from inter-
marriage. Thus all cousins of one sex would be "married" to all cousins
of the opposite sex. A parallel development would begin to occur here.
The sexual classification of society would gradually be transformed into
a more sophisticated versioun of this, the gentile organisation. This
organisation would involve affiliation to a descent group, with a common
gentile name. And as the system of panaluan marriage would prohibit
recognition of paternity, the universal precedence of the matrilineal
gens could be confidently asserted. This panaluan family would be
replaced by the non-monogamous pairing family. This in turn would be
followed by the patriarchal family where one vatriarch would possess
several wives. Finally, the monogamous patriarchal family would
triumphantly emerge.

Morgan's hypothesis of this history of the triumphant emergence of

the biological family was based on two things. First of all a detailed
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examination of the complex system of prohibitions and regulations
characterising Iroqoius social organisation. Secondly, he interpreted
certain elements in these social organisations as expressing residual
forms of previous social organisations. This attention to 'survivals'
so common throughout the period is given a special direction by Morgan.

In Systems of Consanguinity and Affinity (1877) Morgan concentrated on

the terminology of kinship, a concern which comes to dominate much
subsequent anthropological writing. Morgan studied systems of kinship
terminology amongst the Iroquois Indians (though not confined to them )
where a subject would call not only his/her mother's husband, 'father' but
also would use the term 'father' for all his/her mother's brothers as well.
Indeed the term was frequently extended to all male kin. Correspondingly,
the word for 'mother' had a far wider application than in our own society,
where it denotes simply the woman who gives birth to the child. From
these practices it was possible to derive support for the hypothesis of a
primitive stage of group marriage. Had a stage of group marriage
prevailed, many men in the tribe would have been in the position of
putative father since genetic paternity could not be guaranteed. Morgan's
entire reconstruction of a history of kinship is only possible starting
from the following assumption; that systems of kinship classification are
built on the biological facts of parenthood and reproduction. Thus Morgan
can deduce that the terminology is the same because a group of men all stand
in an identical relationship of putative fatherhood. The term for 'father!
is taken as referring to putative biological paternity, therefore it
becomes possible to suggest a state where this biological paternity was
uncertain, a state where the terminology referred to a real state of
affairs, and in which our term father would be exactly equivalent to a
similar term in another society. Such assumptions did not go long

unquestioned. Malinowski for example attacked “organ for his illosiczl

510zl
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deduction that kinship relations (and therefore classifications) were

founded by reference simply to that relation resulting from sexual
(75)

intercourse. In addition, Morgan could be critisised for his

unquestioning assumption that "fatherhood" had the same resonances within

other cultures;

The really fundamental error, however, lies in Morgan's
assumption that a native term translated 'father' is synonymous
in the native mind with 'procreator'. He cannot conceive that
a Hawaian could ever have called the maternal uncle 'father!
unless at one time the uncle cohabited with his sister and was
thus a possible procreator of her children. But this is to
misunderstand the evidence, which does not teach us that the
mother's brother is called father but that both mother's
brother and father are designated by a common term not

strictly corresponding to any in our language. (76)

This crifticism extends to take in Morgan's evasions when his interpretation
is confronted with the term mother. That Hawaians also designate several
women, 'mothers' is accounted for by Morgan as these women being mothers

by marriage relations. He shirks the logical suggestion that an infant
would think it had several mothers - an evasion which further discredited
the cre-ibility of the original argument. Yet despite these criticisms,
Morgan's use of kinship classification was established in the heart of
anthropological studies. The distinction that he drew between classificatory
systems and descriptive systems, like our own where kinship terminology
corresponded to the facts of procreative relations was an accepted
distinction within studies of kinship for some time. It shows the

extent to which the procreative referent was thought to underly histories
of the family - a referent which could gradually express itself as humani ty
progressed.

The gradual emergence of monogamy and the incest prohibitions
characteristic of our society, is given a singular determinant by liorgan.
This concerns primarily the workings of natural selection:

The organisation into classes upon sex, and the subsequent

higher organisation, into gentes upon kin, must be regarded

a5 the result of great social movements worksd out unconsciously
through natural selection. (77)
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Here Morgan mobilises the Darwinizn notion of natural selection to account
for the way in which certain practices of organising sexual relations

gave some groups an advantage which ensured their survival. He deduces
that the achievements of societies who practice incest prohibitions on all

close biological relations is not entirely unconnected with the fact that

these groupings are in some way stronger and healthier, more fitted for
survival and adaptation. Those societies which practice only primitive
forms of classification are subject to biological in-breeding and
therefore according to Morgan, weaker and more liable to extermination.
Morgan does not conflate the growth of the idea of monogamy and the
growth of the institution of private property. But he emphasises that
the establishment of private property as a regular institution of
clvilisation, was crucially dependent on the triumph of monogamy. The
scenario runs like this: under the influence of the unconscious workings
of inbreeding, those groups which came to practice forms of prohibition
survived more adequately than those which had unregulated mating. The
monogamous family, recognising as father, the real progenitor, emerged
as the end-product of the ever-increasing complexification of alliances
and prohibitions within a group. Meanwhile the idea of private property
had been making headway, but could only become established when the
'principle of the inheritance of the property in the children of its owner

(78)

was established.! This resulted in the coincidence of strict monogamy

with private property: the father took the most logical means at his
disposal to guarantee that his property was inherited by his genetic offspring,
and genetic offspring could only be verified through the strictest monogamy:

Independently of the movement which culminated in the
patriarchal family of the Hebrew and Iatin types, property

as it increased in variety and amount, exercised a steady

and constantly augmenting influence in the direction of
monogamy...With the establishment of the inheritance of
property in the children of its owner came the first possibility
of a strict monogamian family...As finally constituted, this
family assured the paternity of the children, substituted the
individual ownership of real as well as personal property for
Joint ownership and exclusive inheritance by children in the
place of agnatic inheritance. (79)
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There is no primary cause in this history of the monogamous family and
private property. Development is uneven and, although certain forms of
social and sexual organisation are mutually dependent, their joint

emergence is not the result of any necessary or teleological development.
However, it is assumed that %“he enforcement of strict monogamy, the dominance
of the father and the transmission of property through the biological father
to his sons are mutually dependent forms ot social organisatioﬁ. It is
assumed that once paternity can be guaranteed, this incontrovertable
knowledge of who your children are, will necessarily be accompanied by

the desire to pass property and name on to these genetic offépring.

Morgan's history of the family is premised on the idea that no
'rational' society might organise descent, kinship and inheritance through
the female line. A natural psychological instinct for and interest in,
paternity is assumed. A man would voth wish to recognise nis offspring
and wish to transmit his property to these offspring. There is an idea
at play of natural rights, embodied in the notion of the procreative
family. What is produced by the hands, property, belongs to the body and
genetic offspring are seen as extensions of the body. It is not surprising
with such presuppositions that Morgan should have taken biological
consanguinity to underly all systems of kinship.

But to make these observations does not exhaust the concerns of
Morgan's writing or the impact of his work. For his concern with the
primacy of matrilineal dgscent, taken to be the necessary consequence of
ignorance of procreation, is also a concern with the foundations of
social alliance in primitive socilety.

The patriarchal theory had proposed a relation between state and
family as a homogeneous relzationship. Maine had assumed that both the
early patriarchal family, and later 'political'! society represented
forms of govermment in which groups of individuals were subject o
sovereign authority. Morgan's interest in the primacy of 2atrilinearity

and the separate histories of Tamily and the political level, is to
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demonstrate the qualitatively different nature of forms of social
organisation at different historical stages.

For Morgan the term 'political! is not to be used for all societies
regardless of their level of development and their relations of production.
Political organisation only occurs according to Morgan in societies where
a division of labour is in force, necessitated by the existence of private
property. This form of organisation is to be distinguished from
societies organised predominantly through relationships between persons:
all forms of govermment can be reduced according to Morgan to one or
other of these forms of organisation:

The first, in the order of time, is founded upon persons,

and upon relations purely personal, and may be distinguished

as a society (societas). (80)
The basic unit of this organisation is the gens, that is a body of
consanguinei designated as descening from the same common ancestor - a
group which share a gentile name. From his study of the Iroquois
Morgan suggested that this initial grouping would,in becoming more
complex,form 'phratries', 'tribes' and 'confederacies of tribes'. This
organisation would be essentially democratic, where property is held in
common by consanguinei. Arising from different factors, there is the
second basic form of goverrment, the political plan:

The second is founded upon territory and property, and may

be distinguished as a state (civitas). The township or

ward, circumscribed by metes and bounds, with the property

it contains, is the basis or unit of the latter, and political

society is the result. Political society is organised upon

territorial areas and deals with property as well as persons

through territorial relations. (81)

The transition from one form of social organisation to another is
closely connected with the history of the femily. We have already
noticed Morgan's theory of the gradual emergence of wvarious classifications

by which biological in-breeding was removed as a possibility. This

development involved Iirst classification based on sex, then increasingl:
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complicated categories of marriagability within the gens. The transition
from mother-right to father-right had its own history within the history of
the gens, and its own determinants. These determinants are a combination
of psychologistic assumptions about paternal interests and a history of the
accunulation of wealth with the development of agriculture and the
concommitant emergence of private property:

With property accumulating in masses and assuming permanen

forms, and with an increased proportion of it held by

individual ownership, descent in the female line was certain

of overthrow, and substitution of the male line equally

assured. Such a change would leave inheritance of the

gens as before, but it would place children in the gens of

their father, and at the head of agnatic kindred. (82)
Such a form of inheritance would begin to structure the possibility
of transition from primitive communism, with its distribution of
surplus between all members of gens, to inheritance of private property.
Inheritance through the father would make possible accumulation of
wealth by a strong male line. Thus the patrilineal monogamous family
would emerge through the coincidence of the workings of unconscious

natural selection with the development of the technical capacity of a

given group.
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Conclusion

This chapter has traced the way in which the dissolution of 'the
patriarchal theory' was none other than the dissolution of an assumed
homogeneity between the forms of power in the state and the family. In
this dissolution there emerged a new configuration of concerns, relating
to the regulation of sexual relations. It became possible to produce a
history of sexual relations as a form of social regulation before social
institutions as such. In recognising the primacy of sociality but in
pushing back social rules, even as far back as the animal kingdom, the
terrain was changed as to what constituted 'the social'. The social forms
in which sexual reproduction was accomplished, its history and exigencies
and prohibitions became possible sources of explanation of the nature of
the social group itself. Forms of goverrment could no longer
unproblematically be thought to be the logical extension of natural forms.
Many of the questions remained the same as those asked by Maine:
what is the relation between familial organisation, the forms of power
exercised within the family, and the political organisation of society?
But a series of additional concerns have.vmerged. The regulation of
mating and reproduction, the rights of parenthood, the transmission of
name, identity and goods, all came to be areas whose integration with
the political level of society was by no means clear cut. Sexuality and
the organisation of reproduction had become a point of speculation as to the
transformation from animal to human, opening a whole new area of
contestation. The supposed homogeneity between the form of power in the
family and the state, proposed by Maine, was broken open and in the
ensuing study of sexual forms, there appeared a space where the struggle
to become human was played out. Could it possibly be, for example, that

the monogamous family, recognising biological pasernity, is the end-product
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of a long history? Perhaps the first social groups had not recognised
any sexual regulation. In this space questions can be asked as to how
sexual regulation was achieved, what were its conditions, what were its
relations to other social practices. In the following chapter the themes

and preoccupations which determined the form taken by this discussion will

be traced.



CHAPTER TWO

BACHOFEN TO BRIFFAULT: THE MEANING OF MOTHER-RIGHT
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Introduction

The preceding chapter dealt with the response of a limited number of
theorists to the patriarchal theory. These writers are frequently
represented as the founding parents of anthropological studies of kinship.
It is not so frequently recognised, however, that their writings were part
of a mass of literature orchestrated around the issues of the patriarchal
theory and the meaning of mother-right. Debates stimulated by the fore-
grounding of mother-right societies extended over a period of approximately
sixty years, stretching between the publication of Bachofen's Das Mutter-
recht in 1861 until the appearance of what Malinowski called the swan-song

of mother-right hypotheses, Robert Briffault's The Mothers in 1927.

The discipline which we now recognise as anthropology emerged in the
context of these debates. But they were by no means confined to the study
of other societies for its own sake, Political philosophy, sociology,
marxism, psychoanalysis and sex psychology were all involved in these
debates. It was partly in the context of these debates that the division
of attention which so characterises the contemporary divisions between
disciplines was formed. This was because, as the previous chapter has begun
to explore, the study of sexual relations was not the subject of these
debates; it was the bearer of a whole series of preoccupations and questions
addressed to the functioning and history of social institutions in general.
The following two chapters are organised around two major elements which
gave these debates their distinctive character. They demonstrate how very
particular conceptions of family, kinship and sexuality were formed as the
effect of other considerations. On the one hand there was the study of
kinship and familial relations directed to revealing the nature of social
coherence, that is a consideration of forms of 'political' coherence. On

the other hand, there was a contestation between natural and social in

which theories of sex become crucial. The division of these two elements
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is relatively arbitrary, arising through considerations of the thesis.
It is clear however that both these elements brought terms and modes of
explanation to the study of familial and sexual relations that make

problematic contemporary reconceptualisation.

The overwhelming evidence of mother-right societies

In 1880 Maxim Kovalevsky gave a series of lectures in Sweden summarising

(1)
(2)

the state of the debate on the origin of the family and property.
Maine's patriarchal theory was dismissed as 'sustained by fantasy' and
this had been exposed by the contributions of Bachofen and McLennan. The
initial lack in the new theory of mother-right of a 'minute description

of thz relations of kinship and the forms of marriage in the original
epoch of human sociability! () had soon been rectified by detailed

(4)

empirical studies. All this work gave overwhelming evidence against
Maine and suggested entirely new ways of thinking about the origins of
sociality:

To the initiative of this intellectual elite, we are
indebted for the most remarkable discovery effected in

our times in sociological research. It shows that the
individual family constituted in the way we now find it by
marriage and consanguinity is never found at the origin

of human sociability. In its place we establish the
matriarchal family, recognising no other ties than those
uniting the infant to its mother and its relatives on

its mother's side. (5)

It seemed it was no longer worth anyone's while to take seriously the
patriarchal theory.

In 1883, Maine himself everywhere refuted, once more turned his
attention to the patriarchal theory. His defense shows clearly how the
terms in which familial and social relations had been reconceptualised.
Tirst of all he admitted that the evidence for mother-right societies seemed
overwhelming; '.. the group consisting of the descendants through women, of

a single ancestress still survives, and its outline may still be marked out

(6)

if it is worth anybody's while to trace it.'! But did this grudging
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admittance necessarily destroy the pertinence of the patriarchal theory?
Did the existence of such societies really imply either the 'fact' of
primitive promiscuity or the primacy of mother-right societies? By no
means, answers Maine. Such hypotheses should be treated with extreme
suspicion, since they seem to fly in the face of 'human nature'. The
physiological family must surely always have exited in some form, and this
would necessarily mean that paternity would, in some way, be recognised.
After all, he declares,'a human being can no more, physiologically, be the
child of two fathers than of two mothers, and the children of the same man,
no less than of the same woman, must always have something in their nature
which distinguished them from every other group of human beings.' (7)
Ignoring these 'facts' reveals the glaring faults of the méther—right
hypotheses, quite apart from their universalising claims, being 'open to
considerable objection as universal theories of the genesis of society.' (8)
The 'graver criticisms' relate to the neglect of the structures which must
gccrue to the procreative family. For they put into abeyance notions of
male Power and sexual Jealousy:

the theory /of Morgan & McLennan/ takes for granted tiﬁe

abeyance, through long ages, of the mightiest of all

passions, a passion which man shares with all the higler

animals, sexual jealousy. (9)
I7, as he assumes, these passions underly the contemporary family, how came
they to be put aside at the earliest stages of mankind's existence? If
mother-right theories recognise that procreative fathers will claim their
'rights' as soon as paternity can be recognised, how can it be assumed that
men will not feel these inclinations to dominate and possess from the
earliest stage? Nothing, he asserts, could be more unsatisfactory in the
writings of McLennan and Morgan than their account of the recognition of
paternity. 'Morgan seems almost to suppose that it was introduced by

popular vote. McLennan expressly suggests that it arose from a custom of

putative fathers giving presents to putative children.' (10) But the truth
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is, he argues, that 'a great natural force must always have acted, and
must s%ill be acting on those aberrant forms of society, tending always to
make the most powerful portion of each community arrange itself in groups
which admit the recognition of fatherhood, and the indulgence of parental

, (1)

instincts.

Maine can count himself lucky that by and large his principal
assumptions in the patriarchal theory had subsequently been corroborated
by Darwin's work. If 'Jurisprudence unassisted by other sciences' (12)
had not initially been competent to understand what originally prompted

men to hold together in family union, Maine could now congratulate himself

that biology had delivered unexpected assistance:

This anticipation of aid to be expected from biological
science has been fulfilled, and it is remarkable that,
while the greatest luminary of ancient science invented
or adopted the Patriarchal theory, the greatest name in
the science of our day is associated with it. (13)

That both Aristotle and Darwin should advance versions of the patriarchal

theory is good enough for Maine. After all, writing in the Descent of Man,

Darwin had suggested sexual jealousy, male dominance and parental love,
at the origins of human social life:

We may conclude from what we know of the passions of

all male quadrupeds that promiscuous intercourse in a
state of nature is extremely improbable.. If we look far
enough back in the stream of time, it is exceedingly
improbable that primeval men and women lived promiscuously
together. Judging from the social habits of man as he
now exists and from most savages being polygamists, the most
probable view is that primeval man aboriginally lived in
small communities each with as many wives as he could
support or obtain, whom he jealously guarded against all
other men... In primeval times men... would probably

have lived as polygamists or temporarily as monogamists...
They would not at that period have lost one of the
strongest of all passions common to all the lower animals,
the love of their young offspring. (14)

With such confirmation, Maine's attention to mother-right societies need
only be scant. Where they do exist,their explanation was quite simple:

either they were the result of sexual imbalance caused by population factors;
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or, as Darwin had suggested, some groups, having advanced in intellectual
powers, were'retrograded in their instincts'. In either of these
explanations, the problew is not one of the facts of different familial
organisation and their meanings but a problem of kmowledge. Mankind had
simply lost the ability to recognise paternity. The structure of male
power, sexual jealousy and parental love could never have been in abeyance.
Hypotheses of mother-right as a general stage at the origin of humanity
were impossible for Maine because they propose convoluted accounts of the
emergence of human society. He insisted that there must be coherence
between various social institutions; +the state is organised along
patriarchalbprinciples, so it must have emerged from familiss organised
in this way. Why on earth he argues should society originate with the
large horde, transmogrify into smaller groups only to aggregate slowly
back to the large group?
There is a theoretical distance between the outlime of the patriarchal

theory in Maine's Ancient Law in 1861 and his defense of the precedence of

the patriarchal fanily in 1883, It is the disvance between a detailed
comparative analysis of legal systems where the primacy of the patriarchal
family is assumed in order to speculate on political and legal history, and
a subssgquent defense of patriarchal primacy in terms of biological aad
psychclogical evidence. Maine is still preoccupied with the questions of
political theory; <for ezample, what is the relation betwsen forms of
decminance within the state and the family; or which social forn takes
vrecedencs, the large or small unit? However the offect of the challenge

mother-right and the

ki

coacentrated in the champioaing of the primacy ©
considsrations which this provoked, is that Maine defended his 'artificial
and complex' notion of the family explicitly in terms of its psychological
prchability. These terus are sustained by reference to evidencss drawn

from the natural sciencss - evidences o7 sexual jealousy and male domination

supposedly found in the animal kingdom. The distance betwzen Maine's two
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argurents marks the emergence of a space in which a new configuration of
concepts has been formed. Many of the questions addressed to the study of
the family =re unaltered, arising frcm considersticns of political theory,

but the terms and conditions in which this takes place have changed.

The regulation of sexual relations

The new conceptual space in which sexual and familial relations came to be
theorised is one charzcterised by the absoclute centrality assumed by the
regulation of sexual relations as the clue to social relations. Many have
characterised the debate which precccupied the social sciences in the

secornd half of the nineteenth century as 'social evolutionism'. In
particular, the treatment of sexual relations has been seen in this

context. Various writers have remarked on the preoccupation with early
sexual forms s the effect of Victorian moral prejudice. (15> 'There had

to be scme forr of speculation about the earliest stages of this development
but its general lines were clear since the terminal points were fixed - the

(16)

ferale ape and the Victorian lady.' This characterisaticn assumes
that the schema of social evolution constructed for marrisge customs was
tased on an ecuation between 'primitive' and the 'opposite of Westerm
civilisation'. It is almost a platitude now to recognise a mede of
evelutionary sreculation where the end-points were fixed: advanced
industrial society based on the monogamous petriarchal family as the

final outcome and, in all probability, its absclute inverse &t the origins

cf scciety. It i

O]

alsc common to pcint to the overthrow of the patriarchal
theory as coinciding with the tendency to treat 'simple' societies as
primitive cr criginal forms cf society, through which all humanity had

rassed or would pass: 'Awong the tribes... a true family life kes hardly

yvet arisen., It may te c2id tc be in the course cf formation; the conscious-

ness of kinship exists but it has not yet become fully organised as we

. (17)

understand it.
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'Bvolutionism' is however an insufficient characterisation of these
debates. There was no simple homogeneous application of ticlogical laws
to social laws, nor any simple inversion of 'Victorian morelity’'. For one
thing, biological categories were themselves contested: those which were
accepted within the social sciences were as o result of other factors.

This will be dealt with in the subsequent chapter. Nor does the idee of
inversion adequately explain why it was sexual relations which were inverted.
Such characterisations are risleading. They tell us little about the
precise form whick 'evolutionary' theories took within the study of the
femily, They tell us nothing about the divisions within the debates z2bout
terms, modes of explanation and differert ideas about causality. Moreover
these characterisations obscure the fact that anti-evolutionary theorists
were elso involved from quite an eerly stage in these debates zbout familisl
forms, Surmary characterisations drive too firm a wedge between the
'evolutionists' and the 'anti-evolutionists' and obscures the fact that
meny subsequent positions in differert discourses were formed in these
debates.

In fact, these debates abcut sexuszl regulztion and its sccial mearning
had very definite theoretical and political conditions of existerce. One
clerent wes indeed the systeratisation of evolutiorary speculstion. The
effect of this was to establish an interest in different sccial forms as
pcssible stages in a unilineal historical transition.  Perhaps those
societies which exhibited such peculiarities as matrilineal descent or ron-
monogamy were the earliest forms of social grouping, a form throvgh which all
hurerity had once passed; '... in the main, the develorment of higher and
better idees as to marriage, relationships, law and religion etec. has
followed in its eerlier stages a very similar course in the most distinct
races of mar.' (18) Evolutiorary thecry, partially influenced ty Darwinisan

idezs of the transition frem arimel to man, produced s form of atftertior to

social institutiors es possible stages on & unilinesar history. It produced
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a different attention to 'origins'.

Yet 'evolutionary' theory was really only one element in a more
general process of 'historisation' of studiss of human society whica
had begun to emerge well before Darwin, at the beginning of the eighteenth

(19)

century. This involved the possibility of historicising the unwritten,
through the simultaneous treatment of extant societies as"primitive',

and through a treatment of cultural practices and customs as 2xpressing a
history. What had begun to emerge was s ‘'diachronic!' analysis of culture
which involved treating representations and practices as sffects of a
histecry. Symbols, rituals, customs like marriage, began to be understood
as sxpressing a hidden history, bearing in their coatemporary forms the
traces of bygone forms and practices. The aim of ethnology, from this
perspective, would bes to trace the history of a custom or symbolic practice
to ite origin; this would also exhaust its cxplanation. It was in this
context that Morgan's treatment of kinship terminology became so central,
Even 'so small and z2pparently insignificant a feature as the classing of
the sister-in-law with the sister has been found to lead back to a definite
social condition arising out of the regulation ¢f marriage and sexual

, (20)

relations. This ability to ask questions of the history of customs

was simultaneously 2 question of determination. What explanations could
there be for the particular forms which customs take? Once customs and
representations were no longer seen as expressing their own inner essence,
then the question of how they were determined needed to be answered:

I sociology is to become a science fit to rank with the
other sciences, it must like them be rigorously deter-
ministic. Social phenomena do not come into being of
themselves. The proposition that we class two relatives
together in nomenclature bescauss the relationship is
similar is, if it stands aloane nothing but a form of
words. It is incumbent on those who believe in the
psychological similarity of social phenomena to show in
what the supposed similarity consisis and how it has

come about - in other words, how it has been determined...,
in so far as such similaritizs exist in the case of
relationships, they have been determined by social relations, (21)
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These elements however do not explain why it was sexual organisation,
rather than any othsr kind of organisation, which assumed such importance
in outlining this history of the human species.

Two factors were important here, On the one hand, there was the
theoretical impulse from natural history. On the other, there was the
lmpulse from social and political factors of that period, factors which
had brought the consideration of sexual relations to the forefront of a
numoer oI social issues. The first impulse, that of natural history, will
be dealt with in the following chapter. Here it suffices +to remark on
che impact of ideas from natural history which was far more specific than
that of a nebulous impact producing social evolutionism. There was an
apprarcat coincidence of objects studied - mating in natural history,
marriage in the social sciences which permitted the 'historisation' of
sexual regulations, It became possible to speculate on forms of transition
0 sexual behaviour. And what was constructed here was a new area of |
thecretical contestation - the natural - in waich animals are the anatural,
and narriage regulations, the human. In this apparent coincidence of
objects it becomes possible to ask; 1is there continuity between the
sexual behaviour of animals and humans? Finally are these the significant
differences between the animal and the human?

A second Tactor which impelled sezxuality to the centre of the social
debate relates to social and political forces in the nineteenth century.

To account for these at all sufficiently would require a differeat account
from thatattempted in this thesis, But it should be noted that, contrary
to the image of the ninsteenth century as 2 period whers sexuality was

silenced> the debate about sexuality exploded', (22>

Jeffrey Weeks in an
important study of nineteenth century sexuality in England has argued that
even the silences about sexuality mark the way it became the secret, at

the heart of a whole number of discourses, medicine, education, social

statistics, etc. He writes:
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From the end of the eighteenth century with the debate

over population and the hyperbreeding of the pocr, sexuality
pervades the social consciousness: from the widespread
discussions of the birthrate, deathrate, life-expectancy,
fertility in the statistical forays of the century to the
urgent controversies over public nealth, housing, birth
control and prostitution. The reports of the great
Parliamentary commissions, which in the 1830's and 40's
investigated working coanditions in the factories aad

aines, were saturated with an obsessive concern with the
sexuality of the working class, the social other, displacing
in the end an acute social crisis from the area of exploita-
tion and class coaflict where it could not be coped with,
into the framework of a more amenable and discussible area
of 'morality!', (23)

The explosion of the debate over sexuality was also an explosion
of 'actions' towards the area of sexual behaviour. Culminating in a
seriss of social policies in the 1880's the second half of the anineteenth
century had been witness to increasing state intervention in the organisation
of the social field. (24) These political interventions provoked much
viclent controversy over the advantages or not of state invention, another
political factor which was to prioritise the debate over the relation between
state (political) regulation and familial organisation. Finally the period
covered by these debates was also the period where feminism began to emerge
as an organised political force. Its effect was to produce violent
controversy about the nature of sexual regulations and sexual behaviour,

a factor waich caanot have been coincidental in this becoming an important

object of interrogation in the social sciences.

The political and the familial: what is the naturs of social bonds?

—

Wnat these various elements produced was a new space of contestation for
social theory. Different, oiten antagonistic explanations were advanced,
For some, the coincidence with natural history, constructed a place for
theorisinz the instinctual in social relations. For others, there was
an insistence on sexual regulation, even of the zmost 'primitive' foras,

as the factor constituting social relations. Any form of sexual regulation
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could be taken as evidence of 'a fact of general order that even the
most superficial observers of savage and barbarous life have been

(25)

constrained to mention it.' All aspects of sexual regulation -
mother-right societies, exogamy, incest prohibitions - all 'lead us to
suppose that at the very origins of societies sexual relections, far from
being abandoned to the arbitrary must have been submitted to certain
exigencies of custom and religion, to certain prescriptions of a2 moral
order.,' (26)
It is clear that much of the speculaticn provoked by the simultaneous
search for 2 unilinear history of familial relations, and the concentration
on sexual regulation, is concerned with understanding the nature of social
bonds. The particular form the debate took reveals that the homogeneity
assumed by Maine between the political crganisation of society and the
family has been brcken. The disruption of the assumed homogeneity between
the political organisation of society and the family constructed a realm
of speculation on the bonds that held together the primitive social group.
What, for exampls, were the bonds between procreation, the family and wider
social groups? Did social bonds emerge in the clan or the individual
fanily? In thiis context writers were fascinated by various phencmencn
which appeared to perform the function of guaranteeing social cohesion.
Totemism was one such phenomenon whare a group appeared to be united by
their common allegiance to a plant or animal symbol. The fascination
with incest prohibition and exogamy is equally part of this consideration
of the bonds which constitute sociality. The sexual regulations clearly
served some "function" of social regulation quite outside the series of
concentric circles of sovereign power postulated by the patriarchal theory.

Lang, writing in Social Origins asked a series of questions which

encapsulated the political preoccupations of these debates:

Was marriage originally non-existent?  Was promiscuity
at first the ruls, and if s0 what were the origins, motives,
and methods of the most archaic prohibitions on primitive
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license? Did man live in 'hordes' and did he bisect

each horde into exogamous and intermarrying moietiss,

and if he did, what was his motive? Are the groups

and kindred commonly styled totemic earlier or later than
the division into a pair of phratries? Do the totem kins
represent the results of an early form of exogamous custom
or are they additions to or consciously arranged sub-divisions
of the