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This article is based on our presentation to the UN Fifth Regional Forum on 
Business and Human Rights and our work on public procurement and human 
rights, including: Olga Martin-Ortega and Claire Methven O’Brien (2019) eds, 
Public Procurement and Human Rights: Risks, Dilemmas and Opportunities of the 
State as a Buyer (Cheltenham: Edward Elgar). 

 

On the 8th September 2020, during the United Nations Fifth Regional Forum on 
Business and Human Rights for Latin America and the Caribbean a topic which is 
receiving increased interest in the region and is key to move forward the business 
and human rights agenda was addressed: human rights and public procurement. 

Public procurement is the process through which the public sector buys goods, 
services and works to accomplish its functions or needs. The relevance of public 
procurement to human rights can be seen in two ways. 

Firstly, public procurement contributes to the realisation to the human rights of end 
users of purchased goods and services. During the pandemic, the purchase of goods 
like masks, medicines, ventilators and medical services served to guarantee patients’ 
right to health and life. Ultimately, patients were the end users of these goods. 

https://www.hrprocurementlab.org/blog/author/laura/
https://www.e-elgar.com/shop/gbp/public-procurement-and-human-rights-9781788116305.html
https://www.e-elgar.com/shop/gbp/public-procurement-and-human-rights-9781788116305.html
https://www.e-elgar.com/shop/gbp/public-procurement-and-human-rights-9781788116305.html
https://vfororegionallacbhr2020.sched.com/event/e3h5/compras-publicas-covid-19-y-derechos-humanos-sala-2?iframe=no
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Secondly, public procurement is a powerful tool that can be leveraged by States to 
comply with their international human rights obligations. Obligations include 
guaranteeing not only the end user’s human rights, but also the rights of people that 
are involved in the production and delivery process, like workers in supply chains. 
The United Nations Guiding Principles on Business and Human Rights establish that 
States can fulfil human rights obligations by requiring that their suppliers adopt 
responsible business conduct measures through contractual obligations. Although 
some progress has been seen in embedding human rights within public procurement, 
this second dimension has been given less attention within public procurement 
practices of States in Latin America and the Caribbean. 

C HA LL E N G E S  

We have identified two main challenges that emerged during Covid-19 for Latin 
American State’s public procurement, which also has several human rights impacts. 
The first challenge for States has been, and still is, meeting the massive need for 
certain medical products whilst protecting labour rights in supply chains. 
Governments faced difficulties because of the increased demand for certain products 
and services which has not been met by supply; essential goods are scarce and 
become more expensive, and needs are many, but public resources are 
few. Overwhelming demand of goods and limited supply has encouraged abusive and 
fraudulent procurement and recruitment practices in State’s suppliers. Some 
examples observed in supply chain are abusive working conditions; excessive 
working hours; inadequate security and hygiene conditions in work centres exposing 
workers to accidents and diseases, including Covid-19 infection. These abuses were 
visible pre-pandemic, but whilst they have been exacerbated by it, the global health 
risks have also shinned a spotlight on them. From a procurement perspective, our 
research indicates that there has been an increase of purchasing goods from sectors 
and countries where human rights abuses are generalized; suspension of audits and 
monitoring; and insecure supply chains that have been interrupted during the 
emergency, putting at risk the supply of essential products. 

The second challenge entails the purchase of required goods to meet urgent health 
needs in a timely fashion alongside ensuring business accountability, transparency 
and the respect of human rights. We found ‘buying fast’ exacerbated procurement 
common problems under normal purchasing conditions such as competitiveness, 
transparency and anti-corruption, institutional coordination and collaboration and 
quality control. These issues, to a large extent, are due to the elimination of 
requirements and formalities commonly found on purchasing processes under 
normal conditions in order to obtain supplies as fast as possible. For 
example, Panama issued on 26 march 2020 a decree that exempts health and safety 
entities from applying general procedures (contained in Law 22 of Public 
Procurement). Likewise, Colombia issued decrees 440,537 and 544 between 20 
march and 13 April 2020 allowing direct awarding and permitted acquisition in the 
international market bypassing public procurement rules for some drugs and 
medical equipment. Similarly, Chile adopted fast-track purchases for those with 
amounts of less than five thousand US dollars, effectively avoiding public 
procurement procedures for these purchases. Lifting requisites and formalities in the 

https://www.e-elgar.com/shop/gbp/public-procurement-and-human-rights-9781788116305.html
https://www.e-elgar.com/shop/gbp/public-procurement-and-human-rights-9781788116305.html
https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf
https://secureservercdn.net/198.71.233.44/u1y.854.myftpupload.com/wp-content/uploads/2020/06/MAPEO_COVID-19-LAC.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---travail/documents/briefingnote/wcms_743623.pdf
https://www.hrprocurementlab.org/blog/forced-labour-in-malaysia-is-being-funded-by-eu-healthcare-systems/
https://www.hrprocurementlab.org/blog/stamping-out-modern-day-slavery-from-the-eus-rubber-glove-supply-chains/
https://secureservercdn.net/198.71.233.44/u1y.854.myftpupload.com/wp-content/uploads/2020/06/MAPEO_COVID-19-LAC.pdf
https://www.panamacompra.gob.pa/Documentos/banner/RESOLUCI%C3%93N%20DE%20SUSPENSION%20DE%20TERMINOS%20DGCP-DS-056-2020.pdf
https://secureservercdn.net/198.71.233.44/u1y.854.myftpupload.com/wp-content/uploads/2020/06/MAPEO_COVID-19-LAC.pdf
https://dapre.presidencia.gov.co/normativa/normativa/DECRETO%20440%20DEL%2020%20DE%20MARZO%20DE%202020.pdf
https://dapre.presidencia.gov.co/normativa/normativa/DECRETO%20537%20DEL%2012%20DE%20ABRIL%20DE%202020.pdf
https://dapre.presidencia.gov.co/normativa/normativa/DECRETO%20544%20DEL%2013%20DE%20ABRIL%20DE%202020.pdf
https://secureservercdn.net/198.71.233.44/u1y.854.myftpupload.com/wp-content/uploads/2020/06/MAPEO_COVID-19-LAC.pdf
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procurement process increases the risk of not selecting the most appropriate 
suppliers, of preventing human rights abuses in supply chains and not obtaining the 
best value for money. 

Typically States purchase goods and services by selecting a winning bid through an 
open tender process. Yet, during the pandemic this general rule identifying a supplier 
was substituted with direct award of contracts. The procurement model of direct 
awarding has been linked to corruption and difficulties for adequate auditing, 
including human rights accountability and monitoring, as explained below. Although 
risks associated to direct awarding have been mitigated by procuring only from 
suppliers with an ‘approved record’ in countries like Guyana, multiple cases of cost 
overruns in the purchase of supplies such as masks, medical equipment, ventilators, 
medicines and body bags were found in Mexico, Chile, Ecuador, Bolivia, Colombia, 
Paraguay, Guatemala, Brazil, Honduras and Peru. In fact, in Peru, three months after 
the country declared the state of emergency due to COVID-19, anti-corruption 
prosecutors reported an increase of 700% of presumed cases of corruption in public 
procurement. Conflict of interests were also seen in business suppliers owned by 
public servants selling masks to the government in El Salvador and others owned by 
public servant’s direct relatives supplying expensive ventilators in Mexico. Moreover, 
there are ongoing investigations in Honduras for the purchase of mobile hospitals for 
more than fifty million dollars to shell companies. 

R E S P O N S E S  

The response of governments in Latin America and the Caribbean to the need 
increased need for procurement of goods during the pandemic, such as personal 
protective equipment, focused on transparency measures and guidelines for efficient-
purchasing. Although transparency helps to prevent corruption, which can impact on 
human rights in different ways, no specific or direct measures to protect human 
rights were identified in the RICG, OEA and IDB mapping of the capacity of 
purchasing agencies in the region to address the health emergency. 

Some governments provided transparency tools like digital platforms to enable 
access to information related to Covid-19 purchases such as Colombia 
through Covid-19 Citizen Control Tool, Paraguay through MapaInversiones and El 
Salvador through Emergency purchase in CompraSal. Furthermore, these countries 
issued implementation guidelines to facilitate emergency procurement such as 
Colombia’s Transparency Guide in State Contracting during the Covid-19 Pandemic, 
El Salvador’s Specific Guidelines for Emergency Purchase for the Pandemic Covid-19, 
and Paraguay’s Quick Guide for Public Procurement to Cope with the Health 
Emergency Covid-19 and the Quick Guide for Citizen Control of Public Procurement. 

N E X T S TE P S  F O R W A R D  

During the panel’s discussions, detailed in a blog by Andreas Daugaard, governments 
shared good practices regarding inclusion of vulnerable local groups as State’s 

https://secureservercdn.net/198.71.233.44/u1y.854.myftpupload.com/wp-content/uploads/2020/06/MAPEO_COVID-19-LAC.pdf
https://lexlatin.com/reportajes/covid-19-y-la-corrupcion-en-las-licitaciones-publicas-en-latinoamerica
https://actualidad.rt.com/actualidad/354599-casos-corrupcion-destapados-america-latina-coronavirus
https://actualidad.rt.com/actualidad/354599-casos-corrupcion-destapados-america-latina-coronavirus
https://www.dw.com/es/honduras-protesta-en-plena-pandemia-d%C3%B3nde-est%C3%A1-el-dinero/a-54547766
https://rpp.pe/politica/actualidad/fiscalia-presuntos-casos-de-corrupcion-se-incrementaron-en-700-a-100-dias-del-confinamiento-por-covid-19-noticia-1274847
https://rpp.pe/politica/actualidad/fiscalia-presuntos-casos-de-corrupcion-se-incrementaron-en-700-a-100-dias-del-confinamiento-por-covid-19-noticia-1274847
https://www.presidencia.gob.sv/presidente-nayib-bukele-destituye-a-jorge-aguilar-como-titular-del-fonaes/
https://contralacorrupcion.mx/hijo-bartlett-ventilador-covid-19/
https://www.rfi.fr/es/am%C3%A9ricas/20200731-en-honduras-el-esc%C3%A1ndalo-de-corrupci%C3%B3n-que-agrava-la-pandemia-de-covid-19
https://www.ohchr.org/Documents/Issues/Business/A_HRC_44_43_AdvanceEditedVersion.pdf
https://www.ohchr.org/Documents/Issues/Business/A_HRC_44_43_AdvanceEditedVersion.pdf
https://secureservercdn.net/198.71.233.44/u1y.854.myftpupload.com/wp-content/uploads/2020/06/MAPEO_COVID-19-LAC.pdf
https://app.powerbi.com/view?r=eyJrIjoiMGQ5YTkwNzItZWVhMC00ZTgxLWJmYzgtODE1NWE0ZGZmNDVkIiwidCI6IjdiMDkwNDFlLTI0NTEtNDlkMC04Y2IxLTc5ZDVlM2Q4YzFiZSIsImMiOjR9
https://www.rindiendocuentas.gov.py/
https://www.comprasal.gob.sv/comprasal_web/busquedaem
https://www.colombiacompra.gov.co/sites/cce_public/files/cce_documentos/v5_guia_de_transparencia_en_la_contratacion_en_la_pandemia_covid-19.pdf
https://www.comprasal.gob.sv/comprasal_web/detNoticias
https://www.contrataciones.gov.py/t/download/BannerAdjunto/15
https://www.contrataciones.gov.py/t/download/BannerAdjunto/15
https://secureservercdn.net/198.71.233.44/u1y.854.myftpupload.com/wp-content/uploads/2020/06/MAPEO_COVID-19-LAC.pdf
https://www.hrprocurementlab.org/blog/public-procurement-in-times-of-crisis-navigating-risks-challenges-and-opportunities-for-protecting-and-fulfilling-human-rights-during-covid-19/
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suppliers, online quotation for suppliers, and law amendments to strengthen labour 
rights like the case of Paraguay. They also raised concerns regarding best practices in 
accountability mechanisms and inclusion of SMEs as State’s suppliers to boost local 
economies. 

We note that governments are focusing to include local business and other 
vulnerable groups as their suppliers to contribute to activate local economies, but 
efforts are still required to deliver on an comprehensive approach to embed human 
rights throughout the procurement process from the risk identification stage through 
to contract management. We found that responsible procurement practices are 
focussed on the purchase of daily goods and services, which overlooks the fact that 
public procurement also includes contracting business to develop infrastructure 
projects. Daily goods and services should not be the only focus when considering 
responsible public procurement, specially, as human rights considerations are 
currently absent in public procurement of infrastructure in general. We found an 
enhancement of labour standards within the State’s main suppliers, but little steps 
forward have been made to secure the same human rights for workers within sub-
suppliers or throughout supply chains. 

Transparency tools have also been developed and enhanced during the pandemic to 
prevent corruption which is a common issue affecting almost every country in the 
region. However, transparency is still not seen by governments as a powerful tool 
that can be leveraged to ensure human rights accountability for both public and 
private parties and prevent business-related human rights abuses. 

The pandemic presents strong challenges, but also opportunities to enhance 
inclusion of human rights within public procurement moving forwards. We propose 
three strategies within transparency that can prevent human rights abuses within 
public procurement: 

First, improve digital platforms to increase access to information by including 
detailed information about a supplier’s supply chain or sub-suppliers. Information 
on supply chains is typically missing in these platforms, and disclosing at least basic 
details about contracted suppliers, such as names, number of employees, addresses, 
and contact information, can contribute to better accountability, including human 
rights accountability. 

Secondly, include more information on transparency platforms about reasons why 
suppliers have been subjected to penalties. We have found that public information 
about sanctions applied to suppliers don’t include, in a detailed way, the reason for 
the sanction. For example, in Paraguay’s platform you can see a sanction for ‘breach 
of contractual obligations imputable to the supplier’, but without specifying whether 
those obligations involved a 1-day delay in delivery of goods or multiple situations of 
child labour in their factories, for example. There is a big difference between those 
two and both can derive from a breach of contract. 
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Third, compliance with human rights standards has to be included with tender 
documents and contracts with suppliers in public purchasing processes. This allows 
public buyers to not only demand certain practices from their suppliers but also to 
monitor the impacts of their own purchasing practices and engage with suppliers to 
improve the working conditions of those who produced the goods or deliver the 
services they procure. Typically, governments fail to include human rights 
obligations within the contract. By including them, they not only strengthen 
obligations that are already legally binding for suppliers, but contribute to deter 
them from abusing human rights because they fear losing their business with the 
State. 
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https://www.lupc.ac.uk/
https://www.lse.ac.uk/ideas/projects/united-nations-at-lse?from_serp=1
https://www.lse.ac.uk/ideas/projects/united-nations-at-lse?from_serp=1
http://www.bhre.org/

